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Diligence in the 
collection of dis- 
tant checks. 


The banking fraternity 
are daily engaged in re- 
ceiving on deposit and forwarding for 
collection through channels more or less 
direct, checks and drafts drawn on 
banks at distant points. A small pro- 
portion of these checks are mailed direct 
from the place of receipt to the place on 
which drawn. The much larger pro- 
portion go to correspondents in cities 
more or less removed. In some instan- 
ces the check may visit only one or two 
correspondents in its course of travel; 
in many instances, the check describes a 
widely circuitous route, passing through 
a much larger number of banking houses 
widely scattered, frequently transferees 
being much further distant from the 
place of payment than their preceding 
transferors, and finally reaches the lo- 
cality of the drawee many days later 
than if sent by mail direct. 

Many years ago, when payment was 
much less frequent than at present, the 
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courts established a rule that where the 
payee of a check received it at a distance 
from the place upon which it was drawn, 
it was incumbent on him in the exercise 
of due diligence, and to preserve his 
remedy on the check against the drawer, 
should the bank fail, to forward it by 
mail not later than the day following 
its receipt to an agent, at the place of 
payment, who likewise, had until the 
close of the day following its receipt to 
present it for payment to the drawee, 
During this time. the money in bank re- 
mained at the drawer’s risk; after this 
period, it was at the holder's risk. 

This rule, thus early established, is 
the law to day, notwithstanding banking 
customs to the contrary, and as a con- 
sequence, while the banks are busily 
engaged in forwarding checks through 
indirect channels, the courts are busily 
engaged in adjudging losses upon the 
holders of such checks, or upon the 
bank agents whom they employ, when- 
ever such losses are caused by reason of 
a delayed roundabout transit to the 
place of payment, in accordance with 
the customary practices of banks, 

To particularize the causes of such 
losses—they may arise from (1) failure 
of bank after time allowed for present- 
ment, and before actual, delayed pre. 
sentment, depriving the holder of re- 
course upon the drawer to the extent of 
the loss; (2) withdrawal of deposit by 
drawer or attachment of his deposit, be- 
tween the time of legal and that of 
actual presentment, depriving the holder 
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chargeable with delay, of recourse upon 
a prior indorser. 

The succession of cases adjudging 
such losses has been very rapid in recent 
years, and from time to time these 
cases have been reported and noted in 
the Banxinc Law JournaL, In the 
present number we report another, de- 
cided by the Supreme Court of Vermont, 
which we think will be found of excep- 
tional interest because of its comprehen- 
sive treatment of the entire subject, and 
clear exposition of the law governing 
the collection of distant checks. 

The case was one between drawer and 
payee of a check involving responsibil- 
ity for a loss through failure of the bank 
before the check was presented. The 
drawer mailed his check on a bank in 
Bristol, Vt., to the payee at Trumans- 
burg, N. Y. in payment of a debt, Tru- 
mansburg is within 24 hours mail of 
Bristol, but the payee instead of mailing 
direct to Bristol, deposited it with his 
bank at Ithaca, N. Y. which forwarded 
it for collection the following day. The 
court finds no fault with this act of the 
payee in placing the check in bank at 
Ithaca, as the rule we have quoted allows 
the payee one extra day, and it isavery 
natural and proper thing for a business 
man to place his distant checks in his 
own bank for collection, rather than at- 
tempt to send them direct. 

But the Ithaca Bank, instead of send- 
ing direct to an agent at Bristol, sent 
the check down to its New York corre- 
spondent. It is this act which the court 
finds violates the rule of diligence, If 
the Ithaca bank had sent direct to Bris- 
tol, the check would have reached there 
in time to have been paid before the bank 
closed, but its detour through New York 
made it arrive too late, and the rule 
of diligence not having been observed, 
the drawer escapes liability to the payee. 
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One point of especial interest in ‘he 
case now decided, is its treatment of ihe 
effect of banking check customs, on the 
question of diligence. As is well known 
the great mass of checks on distant 
points which pass through banks are 
not forwarded by direct route in com. 
pliance with the rule of diligence early 
established by the courts, but go in 
more or less roundabout channels; and, 
indeed, we think it would be difficult to 
deduce any uniform custom growing 
out of the check collection practices of 
banks, But it was proved inthe case at 
hand that it was customary and usual 
with country banks, upon deposit with 
them of checks on distant points, to 
forward to their correspondent in a re- 
serve city instead of direct, and for the 
reserve bank to send to its own corres- 
pondent bank nearest the place of pay- 
ment, If, then, this proved custom 
could be admitted as a rule or test of 
diligence governing the collection of 
checks, the forwarding of the check in- 
volved, having been in accordance with 
such banking custom, would have con- 
stituted due diligence and the drawer re- 
mained liable. The trial court took this 
view; but the Supreme Court of Ver- 
mont brushes it away. It shows that 
the old rule of diligence has been applied 
in many recent cases and still consti 
tutes the law, and says if there is to be 
a change to a more liberal rule, it is for 
the legislature rather than for the courts, 
to make it. The language of the court 
is: 

“If this rule of commercial law,stated 
in the various text-books and affirmed 
by these recent cases, is to be modified 
in derogation of the rights of drawers of 


checks, it should be done by legislative 
enactment,” 


The people up in Vermont evidently 
thought there should be such a change; 
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for notice of this decision having been 
brought to the attention of the legisla- 
ture, then in session, the following act 
was thereupon passed: 


No, 38. An Act declaring what shall be con- 
sidered due diligence in the collection of a 
check or draft. 

It is hereby enacted by the General Assembly 
of the State of Vermont: 

Section 1. In order to hold the maker, indor- 
ser, guarantor or surety of any check or draft 
deposited with or forwardedto any individual 
or bank for collection, or owned by any indi- 
vidual or bank, it shall be sufficient for said in- 
dividual or bank to forward the same in the 
usual commercial way now in use, according to 
the regular course of business, and the same 
shall be considered due diligence in the collec- 
tion of such check or draft. 

Section 2. This Act shall take effect from its 
passage. 

Approved November 24, 1896. 

Country bankers in Vermont, there- 
fore, who receive checks on distant 
points for collection, are absolved from 
the rule of law which requires direct for- 
warding to the place of payment, and 
may forward such checks to their corres- 
pondents in reserve cities without risk 
of loss from having adopted this indi- 
rect mode. But country bankers in 
other states must bear in mind that any 
such course of forwarding in the first 
instance to a reserve city, or the follow- 
ing of any other indirect methods which 
are customary, is in violation of the 
rules of diligence established and tena- 
ciously adhered to by the courts, and 
subject them to constant risk of loss, 


either as owners or collecting agents. 


The collection of 


The methods of collect- 
country checks. 


ing country checks is a 
subject constantly crying for reform. 
Not only, as above shown, do the indi- 
rect practices now in vogue among banks 
subject them constantly to the risk of 
loss arising from delayed presentment, 
but there is a needless waste of time, 
Stationery, postage, bookkeeping, and 
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correspondence entailed by present 
methods, or rather the lack of any uni- 
form method. 

In this connection we publish a sug- 
gestion by one of our readers in solution 
or simplification of the problem, that 
country banks have the names of their 
principal city correspondents printed on 
the left end of the checks drawn upon 
them, with an indication that the check 
is also payable through the clearing 
house at any of such correspondent 
banks. The course of a check drawn on 
a country bank if such a plan was putin 
operation would be as follows: From 
holder to his own city correspondent; 
then through the city clearing house to 
the correspondent of the payor; then di- 
rect to payor. 

It is apparent that such a route of 
transit would be more simple, direct and 
economical than the methods at present 
in vogue, and although even the route 
suggested would not come up to the 
legal requirement of direct transmission 
yet if the plan proposed was practicable 
and put in operation by the banks, legal 
sanction would doubtless follow, given 
by the legislatures if not by the courts. 
But is sucha plan practicable? Can the 
banks be induced to adopt it? 

The plan contemplates, it is seen, 
an extension of clearing house oper- 
ations in the principal cities to include 
(besides the exchange of checks drawn 
on the clearing banks by their own cus- 
tomers) the clearing of checks drawn on 
all the country correspondents of the 
city clearing banks which thus desig- 
nate on their face a city clearing bank 
as a paying or redeeming agent. 

It would meet with objection at once, 
in the New York Clearing House, for 
example, certain of whose members now 
redeem the checks on banks in the vicin- 
ity, not members. Many members of 
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the clearing house believe there is too 
much responsibility placed on them al- 
ready in the redemption of checks on 
outsiders, and a resolution is now pend- 
ing to shorten the period of time in 
which banks, that clear for other banks, 
are responsible for ‘‘good”’ checks upon 
the latter, There certainly would be 
grave objections raised to the extension 
of this principle of clearing so that it 
would embrace not only checks upon 
banks in the vicinity, but checks npon 
all the country correspondents of mem- 
ber banks, 

Among the general considerations 
which weigh against the practicability 
vf checks on country correspondents 
being redeemed through the clearing 
house by the city banks, the same as 
checks on itself, are these: 

The volume of such exchanges might 
be so great that the city bank might find 
itself debtor for a heavy balance to be 
redeemed in cash, utterly beyond its own 
cash resources to meet. This might be 
so, even after setting off checks held by 
it on the country correspondents of the 
other clearing banks. The city banks 
could not so clear, therefore, unless the 
country banks for whom it acted as 
agent kept constantly on hand a suffi- 
cient balance to meet all presented 
checks, good and bad. Aseach country 
bank would have to maintain such suffi- 
cient balance in all the cities where 
checks upon itself might go for redemp- 
tion, compliance with such a require- 
ment would seem impracticable. 

Apart from this, changes would be 
required in the clearing house rules. 
Under present clearing practices, banks 
redeem checks both ‘‘good” and ‘‘not 
good,” and having means at hand of 
readily ascertaining the “‘not good,” a 
certain period after the clearing is al- 
lowed in which to make return of the 


THE BANKING LAW JOURNAL, 


bad checks and reclamation of money 
paid thereon. But if the redemption be 
extended to checks on banks at a dis- 
tance, the period of reclamation must 
also be extended to atime sufficient to 
allow of advice from the drawee. 

Many other changes of rules, designed 
for local clearing, would be required 
were the clearing extended to distant 
checks, but the main objection in our 
mind to the practicability of such a plan 
is its contemplation of exchange through 
the clearing houses of distant checks on 
the same basis as local checks are ex 
changed—i.e. by set off and payment of 
balances in cash—the cash redemption 
of such checks before they reach the 
drawees and it is determined whether 
they are good or bad. 

Viewing the plan proposed, therefore, 
as one for the clearing of country checks, 
through the city clearing houses on the 
same basis as local checks, it would seem 
to be impracticable. But the main idea 
suggested in the correspondence, that 
country checks should go direct to the 
city clearing houses and there be ex- 
changed is certainly a good one and 
would seem to be practicable, modified 
only so that the exchange would not be 
for redemption, but for collection, and the 
payment of balances after advice from 
the drawee. That is to say, it would 
not appear to be a difficult matter for 
the clearing houses to establish, in ad- 
dition to their present methods, a sys- 
tem whereby members might exchange 
collection items on each other’s corres- 
pondents—each bank receiving such 
items not as a paying or redeeming 
agent of the drawee, but as a collecting 
agent of the holder—and upon receipt 
of advice from the correspondent, charg- 
ing the item to his account and account- 
ing therefor to the presenting bank. 
Checks on country banks could have 
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printed across the left end ‘‘Collectible 
through the Clearing House at Import- 
ers & Traders National Bank, New 
York,” instead of ‘‘payable” as in the 
form suggested, 

We invite communications on the sub- 
ject of utilizing the clearing houses in 
the way suggested. The problem of the 
economical and diligent collection of 
country checks is every year crying 
louder for solution, and is one demand- 
ing the urgent attention of bankers, 


Corporation Liens ~The bank or other finan- 

cial institution which 
makes loans upon the security of the 
stock of corporations occasionally over- 
looks the important fact that frequently 
the issuing corporation has a lienon the 
stock for the stockholder’s indebtedness 
and when this is satisfied, there is noth- 
ing left of the stock security for appli- 
cation tothe loan. In many previous 
issues decisions have been published up- 
holding this right of lien by banking 
corporations in different states. It has 
always been supposed that the national 
banks could not acquire such liens upon 
their stock, but in the last issue we pub- 
lished decisions upholding the right of 
lien of these institutions, notwithstand- 
ing contrary earlier decisions of the su- 
preme court of the United States, so that 
even with the national banks it is possi- 
ble such liens may be upheld. 

In the present Journal bankers will 
note two decisions upon the same sub- 
ject, A bank in Kentucky discounted a 
note secured by a certificate of stock in 
atrustcompany. The Kentucky court 
finds that by its charter the trust com- 
pany had a lien on its stock to securé the 
indebtedness of any stockholder, and 
the stockholder being indebted to the 
trust company, the latter’s lien prevailed 
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against the claim uf the discounting 
bank which took the shares as security. 
In North Carolina a similar right of lien 
bya bank upon its shares is recognized 
in a case published in this number, but 
it is held to apply only to indebtedness 
directly incurred by stockholder to 
bank, and where the bank purchased 
from a third party a note which one of 
its stockholders had executed to the 
latter, it was declared to have acquired 
no lien on the stock for such indirect 
indebtedness. 

As bank stock is a favorite collateral 
with lending institutions, knowledge of 
these lien upholding decisions is valu- 
able to avoid, in many cases, loss by 
reason of the unanticipated assertion by 
the issuing bank of a lien for its share- 
holder’s indebtedness. 


The stockbrokers of New 
York City will be iater- 
ested in the decision of the Appellate 
division of the New York Supreme 
Court which we publish in this number 
and which would seem to affect and cur- 
tail their ability to obtain loans on the 
pledge of securities which they have 
purchased fortheir customers on mar- 
gin. The decision in brief is that where 
the securities of a number of customers 
are lumped together and a single loan 
is obtained on the whole, that this will 
constitute a conversion of the securities 
of each particular customer which have 
been pledged for an amount greater 
than his indebtedness to the broker, un- 
less the broker has kept on hand for de- 
livery to the customer other securities 
of like kind and amount to those pledged, 
If this decision is upheld by the New 
York Court of Appeals it would seem to 
require some change in the methods of 
obtaining loans by brokers, and instead 


sommes ~~ 


ollaterals. 
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of mingling securities as heretofore, re- 
quire them to ebtain separate loans on 
the securities of each customer, and for 
amounts not exceeding the customer's 
indebtedness, 


The Thralidom of High 


Pca tad That the rates of in- 


terest on deposits 
are very generally felt to be excessive is 
evidenced by the agitation which has 
been going on in a number of the lead- 
ing cities to effect a reduction. In the 
May Journal we published an article by 
‘‘Observer,” stating the facts as to the 
high interest rates prevailing in the city 
of Buffalo, the results and the remedy. 
In the absence of joint action upon the 
part of the banks, ‘“‘Observer” urged in- 
dividual action by each bank and stated 
it was by no means certain that a bank 
thus acting independently would be a 
loser, but might become a gainer. Since 
that article was written one of the lead- 
ing banks in Buffalo, the Bank of Buf- 
falo, has taken the lead in that city in 
the matter of independent action by is- 
suing notice of a reduction to 3 per 
cent. from July 1. Still earlier in point 
of time is the action of the State Sav- 
ings Bank of Detroit, which, in Febru- 
ary last, issued a notice that from June 
1 the rate of interest paid on its savings 
deposits would be reduced to 3 per cent. 

In Grand Rapids, Michigan. two 
banks have also taken independent ac- 
tion in the reduction of rates, 

The true conclusion in this matter of 
the rate of interest as applicable to 
many cities would seem to be this: The 
rate of interest is too high, and if the 
banks can get together and make a uni- 
form reduction, well and good. If not, 
each bank should be independent 
enough to act by itself. From the ex- 
perience of at least one bank which has 
acted independently in reducing its rates 
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of interest we are enabled to say that 
the result has been exceedingly gratifying 
and satisfactory. Its loss of deposits in 
the period of three weeks after the re- 
duced rates went into effect were not as 
large as was looked for on the first day, 
while for the same time the bank had 
new deposits in excess of those made in 
the same period last year. 

The result in the case of a single bank 
would doubtless be the experience of all 
whose business judgment dictated the 
necessity of reducing the rate of inter- 
est for the greater protection of deposi- 
tors and stockhoiders, and who were 
courageous enough to follow up their 
belief by independent action, if others 
could not be induced to join. 


Competency of 


Notary Public. We trust our readers 


will derive some value 
from the collection of cases we publish 
elsewhere bearing upon the competency 
of a notary public to make protests and 
take acknowledgments as affected by 
relations of interest. Neither time nor 
space has been sufficient to treat the sub- 
ject as we would like, for it is certainly 
deserving of a discussion of the under- 
lying principles which determine the 
notary’s competency, There are twoor 
three published works on ‘‘ notaries 
public” and it has always seemed strange 
to us that none of them contained a dis- 
cussion of the competency of the notary 
as affected by relations of interest. The 
subject is one of considerable impor- 
tance in the banking and commercial 
world and there are so many instances 
in which the notary taking an acknowl- 


edgment is declared incompetent by 
reason of interest and the acknowledg- 
ment held invalid, that the subject is 
certainly deserving of being brought 
before the classes interested in the books 
to which they refer, which treat of the 
notary’s duties and functions, 
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PUBLIC. 


THE COMPETENCY OF NOTARIES PUBLIC 
IN THE 
TAKING OF ACKNOWLEDGMENTS AND MAKING OF PROTESTS AS 
AFFECTED BY RELATIONS OF INTEREST. 


The question is of practical import- 
ance in many states, where mortgages, 
deeds or other instruments are executed 
to, or protests of commercial paper are 
made for, banks, loan associations, firms 
or individuals, whether the act of the no- 
tary in taking the acknowledgment or 
making the protest, is valid, when he oc- 
cupies some relation of interest to such 
parties, as for example, when he is an 
officer or a stockholder of a bank or 
other corporation, or member of a firm, 
or attorney or agent of an individual, to 
whom a mortgage, or for whom a pro- 
test, is made. 

It is often found convenient when a 
mortgage is executed to a corporation 
or a banking firm, or a protest is made 
in behalf of a corporation or firm, to 
have some notary who is in the office 
take the acknowledgment or make the 
protest, and frequently no thought is 
given at the time as to whether the no- 
tary might not be disqualified, and the 
acknowledgment or protest invalid, by 
reason of some relatioa of interest which 
he might bear to one of the parties. 

As the record of losses is quite nu- 
merous, as a result of the officiating 
notary being declared disqualified by 
reason of interest, especially in cases of 
acknowledgments, we propose here to 
bring together the decisions bearing on 
this subject, as well as refer to statutes 
which exist in several states, that our 
readers who are connected with banks 
and other financial institutions may get 
a better idea of the law governing the 
competency of a notary public as affect- 
ed by relations of interest, and be better 


enabled to guard against loss, resulting 
from any misapprehension of his quali- 
fications. 

We will make a division of the cases 
into those relating to 

Acknowledgments; and 
Protests; 

and will first present the decisions rela- 
tive to the validity of acknowledgments 
of instruments to individuals or firms, 
and follow with those relating to the 
validity of acknowledgments of instru- 
ments to corporations, as tested by the 
competency of the notary taking them. 

If this were a treatise on the subject, 
we might properly discuss the question 
as to whether the functions of the no- 
tary were ‘‘judicial” or ‘‘ministerial,”’ 
upon which the courts differ, as having 
a bearing on his competency. But our 
attempt here is merely to present a col- 
lection of the cases on the subject, 
which will tell the reader when the no- 
tary is competent,and when disqualified, 
without going into any discussion of the 
principles underlying his competency. 


ACKNOWLEDGMENTS; INDIVID- 
UALS AND FIRMS. 


The general principles or rules which 
the following cases seem to establish 
are: 


1. A notary public who is a party,or one 
of the parties,or a trustee, or a cestui gue 
trust or otherwise beneficially interested 
in a deed or mortgage, is incompetent 
to take the acknowledgment of the party 
executing it. 

2. Where the notary is not a party or 
beneficially (i. e. pecuniarily) interested, 
he will be competent though he may be 
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agent, attorney or employe of a party. 

3. Mere kinship, where there is no 
pecuniary interest, will not disqualify 
the notary. 


We do not say that all the cases are 
agreed in supporting these propositions 
—there are some exceptions—but they 
are established by the large majority. 


WHERE NOTARY IS GRANTOR. 


It is very seldom that a person who 
executes as grantor a deed or mortgage 
would attempt to acknowledge it before 
himself as a notary. This attempt had 
better never be made, for such an ac- 
knowledgment has been declared to be 
a nullity.* 


WHERE NOTARY IS GRANTEE OR MORT 
GAGEE. 


With stronger reason, if the notary is 
grantee or mortgagee, or one of the 
grantees or mortgagees, he will not be 
competent to take the acknowledgment 
“tor it is against the policy of the law 
that any officer shall perform either a 
ministerial or judicial act in his own be- 
half.t While this would seem perfectly 
plain, there are several cases on record 
where mortgages to banking partner- 
ships have been acknowledged before 
one of the partners, acting as a notary, 
in the belief that the acknowledgment 
was valid. In each case the result has 
been, the acknowledgment was declared 
void and the record of the mortgage did 
not constitute notice. 

An apparent exception to the rule that 
a grantee is incompetent to act as notary 
has arisen in acase in Kentucky{ where 
the fact that a county clerk or his deputy 
is grantee ina deed, does not disqualify 
him to take the grantor’s acknowledg- 


*Davis v. ‘Beasley, 3 Va. a. 

+Hammers v. Dole. 61 Ill. 307; Wilson v. Traer, 20 
Iowa, 231; City Bank v. Radtke [Iowa] 54 N. W., 435; 
Beaman v. Whitney, 20 Me. 413; Goodhue v. Berrian, 2 
Sanaf. Ch. [N. Y.] 630. 

tStevenson v. Brasher, 90 Ky. 23. 
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ment, But the reason for this is that 
the statute gives no one but the county 
clerk or his deputies authority to 
acknowledgments of deeds. 


ake 


WHERE NOTARY IS TRUSTEE, 


Frequently, in many of the southern 
and western states especially, A being 
indebted to B, executes what is known 
as atrust deed to C, to secure his debt 
to B. And in numerous instances the 
grantee in trust, C, being a notary pub- 
lic, has taken the acknowledgment of 
the grantor to che instrument. It has 
been very generally held that such 
grantee in trust is incompetent, as 
notary, to take the acknowledgment of 
the instrument. It has been so held in 
Texas,§ in Missouri,§$§ in Arkansas,* in 
Virginia,+ in Mississippi,{ and in West 
Virginia. § 

The reasons underlying the incom- 
petency of the notary extracted from 
these various cases, are that he is a party 
to the instrument, and is also pecuniar- 
ily interested in it, to the extent of his 
commission as trustee. 


WHERE NOTARY IS CESTUI QUE TRUST OR 
BENEFICIARY. 


Where the notary is beneficially in- 
terested in the instrument as cestui gue 
trust or otherwise, he has been likewise 
held incompetent, In a case in Texas,$§ 
achattel mortgage was executed to H 
trustee and the firm of B & A were se- 
cured as first creditors. The mortgage 
was acknowledged before A as notary 
public. Theacknowledgment was held 
invalid by reason of his interest asa 
preferred creditor, A similar decision 
was rendered in North Carolina* where 





8rown v. Moore, 38 Tex. 645. 

§Stevens v. Hampton. 46 Mo. 404. 
*Green v. Abraham, 43 Ark. 421. , 
+Davis v. Beasley, 75 Va. 491; Bowden v. Parrish, 86 


a. 67. 
Holden v. Brimage, 72 Miss. 228. 
‘Tavenner v. Barrett, 21 W. Va. 656. 
rd v. Howell, 26S. W. 453- 


ng v. Crews, 113 N. C. 256. 
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the notary public was interested in a 
deed of trust as preferred creditor, and 
his attempted acknowledgment was held 
a nullity. In Mississippit the acknowl- 
edgment to a deed of trust was taken 
by achancery clerk who was ¢estui que 
trust inthe deed, and the acknowledg- 
ment was held void. In Michiganft it 
has been held that one for whose im- 
mediate use a deed has been made can- 
not take an acknowledgment thereof 
and in Pennsylvania a notary beneficially 
interested in a conveyance is incompe- 
tent to take the acknowledgment of it.§ 


WHERE NOTARY IS ATTORNEY. 


But where the notary who takes the 
acknowledgment is attorney for one or 
both of the parties, or parties in interest, 
he is not disqualified, not being regard- 
ed as a party or beneficially interested. 
In Texas| the notary taking the wife’s 
separate acknowledgment of a mortgage 
upon her separate property to secure 
her husband’s debt, was general attorney 
for the husband, but had no interest in 
the transaction. This was held not to 
disqualify him. In Georgia* the at- 
testation of a deed by an attorney at 
law, as notary public, who represented 
both the grantor and grantee in negotia- 
tions leading up to the execution of the 
instrument, has been declared valid. In 
Kansast an acknowledgment taken be- 
fore a notary who is attorney of the 
mortgagor is valid. And ina late case in 
Nebraskaf an attorney who is a notary 
public is held not disqualified from tak- 
ing an acknowledgment of a mortgage 
made to his client merely because he 
holds for collection the claim secured 


+Wasson v. Connor, 54 Miss. 351. 
+Groesbeck v. Seeley, 13 Mich, 329. 
§ Withers v. Baird, 7 Watts, 227, 
\Kutch v. Holley, 77 Tex. 220. 
*Sloss v. Southern Mut. Bldg. and L. Assn. 23 S. E. 





8. 


49. 
+Bierer v. Fretz, 32 Kan. 330. 
>Havemeyer v. Dahn, Neb. S. C. May 20, 1896, 67 N. 


W. 489. 


by said mortgage; it not appearing 
that the attorney had any beneficial in- 
terest in having the mortgage made, nor 
that the amount of his compensation in 
any manner depended upon such mort- 
gage being made. 


WHERE NOTARY 1S AGENT, 


So also where the notary is agent of 
one or both of the parties he is not dis- 
qualified for that reason, 

In Arkansas§$ it has been held that a 
notary public is not disqualified to take 
an acknowledgment to a mortgage by 
reason of the fact that he had acted as 
agent of the mortgagor in obtaining the 
loan of money which the mortgage was 
intended to secure, the court saying that 
he was not a party to the deed, but a 
stranger to it, nor was he a party in- 
terested, for he acquired nothing by it. 

But in a case in Texas, a deed was ex- 
ecuted by A, B and C, as grantors, C’s 
name being signed by ‘‘G agent.” G, 
as notary, took the acknowledgment of 
A and B, to the deed, and another notary 
took G’s acknowledgment as agent for 
C. Thecourt declared the acknowledg- 
ments taken by G invalid, holding that 
one who identifies himself with a trans- 
action evidenced by a written instru- 
ment, by placing his name on the face 
thereof as agent for one of the parties 
thereto, is not competent as a notary 
public, to take the acknowledgment of 
any of the parties.$$ 


In this case, it is seen, the notary was 
a party to the instrument, being named 
therein as agent; hence for that reason 
disqualified. 
WHERE NOTARY A PARTNER BUT NOT 

PARTY NOR INTERESTED. 

We have seen that where the notary 

is interested as one of the mortgagees, 


§Penn v, Garvin, 56 Ark. 511. 
§§Sample v. Irwin, 45 Tex. 567. 
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Oras a partner where a mortgage has 
been made to a firm, he is disqualified. 
But in a recent case in Colorado* where 
the notary taking the acknowledgment 
was a partner of the mortgagee and had 
negotiated the loan, the acknowledg- 
ment was nevertheless held valid, as he 
was not named in the instrument as 
mortgagee, and the evidence did not 
show that he was a party in interest to 
either the mortgage lien, or the note 
which it was given to secure 


WHERE NOTARY IS HUSBAND OF GRANTEE 
OR MORTGAGEE, 


There is not an entire unanimity of de- 
cision upon the competency of a notary 
public to take the acknowledgment of a 
deed or mortgage made to his wife, In 
the state of Washington where land was 
deeded to a wife as her separate prop- 
erty, it has been held} that the acknow- 
ledgment of the grantor may be taken 
before the grantee’s husband, if he is 
authorized to take acknowledgments; 
and in Wisconsin, acknowledgment of a 
mortgage made to a married woman is 
not invalid because taken before the 
husband of the mortgagee who is a jus- 
tice of the peace of the state.{ So also 
in New York, an officer is not disquali- 
fied from taking an acknowledgment of 
a deed from his father to his wife, by 
reason of his relationship. But in 
Mississippi the husband of the grantee 
has been held disqualified and an ac- 
knowledgment taken by him _ invalid,| 


KINSHIP OF NOTARY GENERALLY, 


In New York* a commissioner who 
was nephew and prospective heir at law 
of one of the grantees, was held compe- 
tent to take the acknowledgment not- 


*Brereton v. Bennett, 15 Colo. 254. 

+Nixon v. Post, 13 Wash. 181. 

tKimball v. Johnson, 14 Wis. 674. 

pg Co. v. O’Dougherty, 81 N. Y. 474. 
ones v. Porter, 59 Miss. 628. 

*Lynch v. Livingston, 6 N. Y. 422. 
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withstanding his relationship, the court 
declaring the act ministerial, and d ‘fer. 
ent from the functions of a judge or 
juror, who would be disqualified to act 
in a case upon trial between the parties 
by reason of such relationship. And in 
Montanaf the acknowledgment of a deed 
is valid when taken by a notary who is 
the attorney and nephew of a party, and 
has been active in procuring its execu- 
tion, he being neither a party nor bene- 
ficially interested, 


WHERE NOTARY OFFICIALLY RELATED. 


In Michigan the execution of a deed 
on statutory foreclosure of a mortgage 
by the undersheriff who made the sale, 
can be acknowledged before the sheriff 
who is a notary public.{f In North 


Carolina the acknowledgment of a deed 
to the clerk of the county court taken 
by the deputy clerk, isvalid § And in 
Missouri a notary, who is also deputy 
sheriff, may take the sheriff's acknow- 


ledgment of a deed of foreclosure made 
by the latter as trustee under a deed of 
trust. || 


ACKNOWLEDGMENTS; CORPOR- 
ATIONS. 


In analogy to the principles underly- 
ing the foregoing cases relating to ec- 
knowledgments where the parties are 
individuals and firms, it would seem that 
in the case of acknowledgments of in- 
struments to corporations the notary 
who is a mere officer (analogous to agent 
or attorney), not a stockholder of the 
corporation, being neither a party, nor 
pecuniarily interested would be compe- 
tent; also that where the notary is a 
stockholder, (being, as such, part 
owner) he would be incompetent, as 
being beneficially interested. 





+Bank v. Roberts, 9 Mont. 323. 

Cook v. Foster, 96 Mich. 610. 

Piland v. Taylor, «13 N. C. x 
|Ewing v. Vannewitz, 8 Mo. App. 602. 





COMPETENCY OF NOTARIES’ PUBLIC. 


The few cases which have been de- 
cided on this branch of the subject forti- 
fy the correctness of such inferences. 
That is to say, the cases below cited 
authorize the statement of the following 
propositions: 

i. Where the notary is merely an of- 
ficer or attorney, but not a stockholder 
of a corporation, he is competent to take 
the acknowledgment of instruments run- 
ning to it. 

2. Where the notary is a stockholder, 
the prevailing view is that the acknow- 
ledgment is either void or voidable. 


WHERE NOTARY IS OFFICER, 


The notary’s competency wherea mere 
officer without being a stockholder has 
been adjudged in recent cases, In Florida* 
a mortgage to the Florida Savings Bank 
was acknowledged before a notary pub- 
lic who was vice-president of the bank. 
In a suit to foreclose the mortgage the 
bill was dismissed on the ground that 
‘the officer taking the acknowledgment 
was the vice-president of the complain- 
ant corporation, the grantee in the 
mortgage, and must, therefore, have 
been a stockholder and a party in inter- 
est,” and the acknowledgment conse- 
quently void. The supreme court re- 
versed the judgment on the ground that 
it was erroneous to assume, without 
proof, that the vice-president was a 
stockholder. Without such assumption, 
as a mere Officer, it could not be said he 
was interested in the mortgage and his 
certificate void for that reason. The 
court declared it unnecessary to say 
what would have been the effect of the 
acknowledgment taken by the notary if 
ithad been sufficiently shown that he 
was a stockholder in the bank. 

In Nebraskat it has been held that a 
notary is not disqualified from taking 
an acknowledgment of a mortgage made 
to the corporation merely because it is 
shown that he was at the time secretary 
and treasurer of the mortgagee, it not 
appearing that he was a stockholder in 
such corporation or otherwise beneficial- 
ly interested in having the mortgage 
made. One of the justices dissented, 


*Fla. Sav. Bk. v. Rivers, 36 Fla. 57s. 


tHorbach v. Tyrrell, 67 N. W. 485. 


got 


arguing that as an officer owed his cor- 
poration the duty of guarding its inter- 
ests to the exclusion of all others, the 
notary’s act could not be impartial or 
disinterested, and he should not be held 
competent, even though not a stock- 
holder, 


WHERE NOTARY IS STOCKHOLDER, 


Apart from an early decision by a dis- 
trict court in Ohiof that a notary who 
was a stockholder of a loan society was 
not disqualified from taking the acknow- 
ledgment of a mortgage to the corpor- 
ation, the few decisions which have late- 
ly been rendered, stamp the badge of 
incompetency upon the notary who isa 
stockholder, either to the extent of mak- 
ing the acknowledgment taken by him 
of an instrument to the corporation, 
voidable or absolutely void. 

Last September the supreme court of 
Tennessee§ held that where a deed of 
trust to a loan association is acknow- 
ledged before a notary who is stock- 
holder, director and attorney, while the 
acknowledgment is not ipso facto void, 
it is voidable on proof of fraud or decep- 
tion or undue advantage by reason of 
the notary’s relationship to the grantee. 
The court said that such acknowledg- 
ments were against public policy and 
not to be encouraged, and that the prac- 
tice which had become so prevalent 
should be discountenanced and discon- 
tinued. It refused, however, to declare 
such acknowledgments absolutely void, 
but merely voidable and open to attack 
on the ground of fraud, oppression or 
other cause for invalidation, 

Going still further, in January last, 
the supreme court of Iowalj held an ac- 
knowledgment of a chattel mortgage to 
a bank before a notary who was one of 
its stockholders, absolutely void. The 
notary was held to have a beneficial in- 
terest in the mortgage, as stockholder, 
hence was declared incompetent to take 
the acknowledgment. 

While this decision was perfectly log- 
ical and in accordance with the estab- 


lished principles heretofore shown, it 





tHorton v. Columban, etc.. Society, 6 Weekly L. B. 
I4)- 
§Cooper v. Hamilton L. Assn., B. L. J. Nov., 1896. 
(Smith v, Clark, Jan. 21, 1897. ; , 
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evidently was a suprise in Iowa financial 
circles, and the passage of a special act 
of iegislature validating past similar ac 
knowledgments* was found necessary 
to prevent wholesale losses. 

In Virginiat adeed of trust to securea 
debt to an eleemosynary institution was 
acknowledged before a notary public 
who was one of the corporators, and as 
such, entitled to a per diem compensa- 
tion for each day’s attendance upon 
meetings of the board. The court held 
that the notary was not disqualified; 
that while he was a corporator, it was 
a purely eleemosynary and not a_ busi- 
ness corporation, not organized to make 
money, having no stock and no divi- 
dends, 

From the few decisions which have 
been rendered, therefore, the conclusion 
is that the notary, if a mere officer is 
competent to take the acknowledgment 
of an instrument to the corporation; 
but if a stockholder, he is incompetent, 
or at all events, should be regarded so 
and the risk of his competency not 
taken, in view of what has been decided 
and declared in recent cases. 


PROTESTS. 


The few decisions which have been 
rendered on this branch of the subject, 
authorize the following conclusions: 

1. The fact that a notary is officer of a 
corporation does not disqualify him from 
protesting paper owned by the corpor-— 
ation. Repeatedly so held in cases 
where cashiers of banks have protested 
the bank’s paper.$ 

2. The fact that the notary is stock- 
holder does not disqualify him from 
protesting paper belonging to the cor- 
poration. So held in a case in Ken- 
tucky. || 

3. The fact that the notary is maker 
of the note does not disqualify him 
from protesting it on behalf of the 
owner bank of which he is cashier. { 

4. The officer of a bank on which a 


*See B, L. J. April, 1897, p. 192. 
+Nicholson v. Gloucester Charity School, a4 S. E. 


$8 Nelson v. First Nat. + - 16C. C. A. 425; Bank of 
Benson v. Hove, 45 Minn. 

\Moreland’s Assignee ve Citizens Sav. Bank, 
W. 19; Do, 637. 

{Dykman v. Northridge. 36 N. Y. 8. 962. See also 
Hays v. Citizens Sav. Bk., Ky., p. 328 this number; 
last paragraph of decision. 
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check is drawn and to which it is sent 
for collection may, as notary, protest 
the check for non-payment by the 
drawee § 

If these decisions be taken as correct. 
ly presenting the law, there is not a 
strict analogy between the notary’s com. 
petency in the matter of protests and of 
acknowledgments. In acknowledg- 
ments, we have seen, if he is a party or 
beneficially interested, he is incompe. 
tent; but in protests, he can protest 
paper made by himself; and also where 
beneficially interested, as stockholder, 
(if the Kentucky decision is sound) can 
he make protest for, where he cannot 
take acknowledgment of an instrument 
running to, his corporation. In both, as 
mere officer or agent of a party, can he 
protest paper owned by, or take the ac- 
knowledgment of aninstrument to, such 
party. 

The theory of the decisions which 
hold the protesting notary competent, 
though beneficially interested, is that 
his protest is inthe nature of evidence, 
and as there is no longer any disqualifi- 
cation upon witnesses testifying 1n court 
by reason of being a party or beneficial 
ly interested,the notary is likewise com- 
petent. As said before, the purpose 
here is merely to present a collection of 
the cases without going into their un- 
derlying reasons or principles, hence we 
will not here attempt an analysis of the 
functions of the notary in taking ac- 
knowledgments and in making protests 
to see if they justify any difference in 
the rules regulating his competency 
in the two cases. the decisions that 
have been rendered speak for themselves. 


STATUTES. 


In Indiana, Ohio, Pennsylvania and 
Rhode Island are statutes disqualifying 
notaries when connected with banks, 


which must be consulted in modifica- 
tion of the rules established by the above 
decisions as applicable to those states. 
In Virginia a qualifying act makes valid 
acknowledgments of instruments execut- 
ed 4y corporations before notaries who 
are stockholders. 





§Wood River Bank v. First Nat. Bk., 9 B.L. J. 1 
also article on “Protest by drawee Dank,’ 7B. L. 
+ 299. 
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BOOK-KEEPING.* 
A COURSE OF LECTURES ON BOOKKEEPING, WITH SPECIAL REFERENCE TO JOINT STOCK 
COMPANIES, 


The and of a series of six lectures on “Bookkeeping” delivered at a meeting of the members of the Institute of 
Secretaries, held Wednesday, Jan. 2c,1897, at Winchester House, London, by Mr. Lawrence R. Dicksee, F.C.A. 


The questions which are before us for 
consideration to-night are: 

The distinction between Capital and 
Revenue? 

What are Revenue Accounts and Trad. 
ing Accounts? 

What is the principle of Adjustment 
Accounts, by which each ledger of a sys- 
tem of accounts may be balanced sep- 
arately? and 

What means of control can be exer- 
cised by the books when the business is 
carried on, not merely at headquarters, 
but also at various branches? 

I think you will agree with me that, if 
I successfully cover this programme this 
evening, we shall have advanced consid- 
erably in our knowledge of the science 
of bookkeeping. 

Taking first of all the question of the 
fundamental distinction between capital 
and revenue, I would like to call your 
minds back for a few moments to some- 
thing which I said to you upon the last 
occasion. I then pointed out that, in 
taking out a balance sheet, and trading 
and profit and loss accounts from a trial 
balance, which had been prepared from 
the ledgers, we found some accounts 
represented assets or liabilities, and 
others sources of expense or income. I 
would now like you to look at this from 
another point of view. Every entry 
which is to be found on the debit side of 
a ledger account implies that the own- 
ers of the business have expended that 
amount upon the person or account in- 
dicated ; while, on the other hand, every 


entry to be found on the credit side of 
the ledger, implies that the owners of 
the business have received from the per- 
son or account indicated a benefit to the 
extent stated. Everything which can 
find an entry in the books of account 
entails the receipt or the imparting of 
a benefit, and what has to be considered 
later on is, what is theeffect, or the con- 
sequence, which will result from that re- 
ceipt or imparting of a benefit; or, on 
the other hand, what return can be ul- 
timately expected from it? 

I pointed out to you also, on the last 
occasion, that, with regard to benefits 
imparted, if an equivalent amount will 
eventually be received they could be re- 
garded as assets, but if an equivalent 
amount would not be eventually re- 
ceived, they have to be treated as a loss. 
In many cases, of course, the debit bal- 
ance standing upon a ledger account 
will consist partly of the one and partly 
of the other, and we have to discrimin- 
ate betweenthetwo. That expendilure 
which it is anticipated will eventually 
be received is in the nature of capital 
expenditure, while that which it is ex- 
pected will not eventually be received is 
in the nature of revenue expenditure. 

The same remarks apply with regard 
to the credit side of the ledger, or the 
credit balances therein; these are all 
prima facie in the nature of benefits re- 
ceived. If there will not eventually have 
to be a corresponding amount paid in 
respect of these benefits they are profits, 
or revenue, or income. If, on the other 


*The first of these lectures was published in the May Journal. 
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hand, they are benefits received which 
are of a temporary nature, and which 
will eventuaily have to be met by pay- 
ment of an equivalent amount, they are 
in the nature of liabilities or capital re- 
ceipts. Those amounts which are cap- 
ital receipts or payments go to the 
balance sheet; those amounts which are 
revenue receipts or payments go to the 
profit and loss account, or revenue ac— 
count, as itis sometimes called. In this 
connection, however, I would like to 
guard against any misconception as to 
what I mean by ‘‘receipts” and “‘pay- 
ments.” Ordinarily speaking the term 
is only used when cash actually passes, 
but here I am not using it in this re- 
strictive sense, I am usingit with regard 
to denefits, whether they take the form of 
cash or anything else. Another limita- 


tion which it is necessary for me to add 
in this connection is with regard to those 
companies that keep their accounts upon 


what is called the Double Account sys- 
tem. I have just mentioned to you that 
all debit balances which eventually will 
be received are capital expenditure, and 
all credit balances which eventually will 
have to be charged are capital receipts. 
I use the terms ‘‘Capital expenditure” 
and ‘‘Capital receipts” in this connec- 
tion for want of a better name, but I 
hope that you will not confuse them 
with the distinction between the capital 
account and the general balance sheet of 
a ‘‘double-account” company, Every— 
thing that occurs in both these is in the 
nature of a capital receipt or a capital 
expense; and the distinction in the 
double-account system is not between 
the capital and revenue (for that distinc- 
tion has to be observed in every set of 
accounts), but between fixed and float- 
ing expenditure and fixed and floating 
receipts. That is to say, itis merely a 
subdivision, which for present purposes 
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we can afford to disregard, If the cap- 
ital account and the general balance 
sheet of an ordinary double account un. 
dertaking were amalgamated into one 
balance sheet, they would be neither 
more nor less than an ordinary (single- 
account) balance sheet prepared in the 
usual way. 

I hope that by this time you will have 
begun to gather my idea of the general 
distinction between capital and revenue. 
The transactions which are continually 
going on in a company, or any other 
undertaking, are of two classes, or a 
combination of those two. The one class 
isa mere fransfer of assets from one 
person to another, carrying with it a 
corresponding liability for the person 
who has received the asset to repay its 
equivalent to the first person. This 
class of transaction affects only the bal- 
ance sheet, and in no way the profit and 
loss account. It is what we may calli a 
“capital” transaction. On the other 
hand, there are several classes of trans- 
actions which involve the payment of a 
certain sum from One person to another, 
which will not eventually have to be 
repaid. These last are ‘“‘revenue” items; 
that is to say, they affect the profit and 
loss account alone. Many transactions, 
of course, partly affect the balance sheet 
and partly affect the profit and loss ac- 
count. 

I take it that you are now sufficiently 
acquainted with the general theory of 
double entry for it to be unnecessary 
for me to enlarge very much upon this 
point, but I should like for the sake of 
clearness to give you one single example; 
it is this: — 

Supposing in the balance sheet of a 
company, as it stands at present, the 
stock-in-trade is stated as being £500; 
then, supposing it sells #100 of this 
stock for #120, there is, of course, a 
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debit to the purchaser to that amount. 
In practice £120 is also credited to the 
sales account (or the stock account or 
goods account as the case may be,) in 
each case the general principle being 
the same, that eventually it comes to 
the credit of the trading account, But 
what, strictly speaking, takes place is 
this, that the actual stock account has to 
be credited with £100 in respect of as— 
sets which have been parted with (which 
is a capital item), while the £20 is a 
benefit received—from a bookkeeping 
point of view without any corresponding 
consideration—which will not have to be 
again returned. and is therefore a rev- 
enue item. Numerous other examples 
of composite transactions, involving 
both capital and revenue, will doubtless 
readily occur to you; but Ido not think 
I need stay to enlarge upon them at the 
present time. 

What is really of more practical im- 
portance in connection with this distinc- 
tion between capital and revenue is with 
regard to more unusual items, such as 
whether a certain expenditure in im- 
provements may be taken as being a 
capital item, or whether or not a part of 
it ought to be written off at once as rev- 
enue. Here, again, the same principle 
applies. We are entitled to treat as 
capital expenditure anything which di- 
rectly increases the value of our assets; 
but anything which, after we have 
spent it, does not really place us in a 
better position than the position which 
was shown by the books as they pre- 
viously appeared must be treated as a 


revenue item. That is to say, suppos— 


ing we have a building worth, say, 
£1,000, and we afterwards spend money 
in the improvement of that building 
which comes to £200, then if the build- 
ing, as it subsequently stands, is really 
worth £1,200 to us, we may treat the 


3°95 


full amount as capital expenditure; but 
if, on the other hand, the building is 
only worth £1,100 to us, the mere tact 
that its value has been increased at least 
4200 by the expenditure of that amount 
does not, in itself, justify us in debiting 
the building account for this £200; or, 
at all events, it does not justify us in 
doing so unless at the same time we 
write off #100 in respect of the excess 
of the original amount at which the 
value stood over the actual value at that 
time. 

Passing from this point I should like 
to draw your attention to the fact that 
the object of all balance sheets is to 
show the real financial position of a 
company as at the date of that balance 
sheet, while the object of all trading, 
profit and loss, or revenue accounts is to 
show the result of its transactions dur- 
ing the period covered in such manner 
as may be most useful to those who are 
concerned in its finances, The conse- 
quence is that balance sheets do not, (or 
at least should not) vary very much in 
their essential form, although they may 
vary in details; but, on the other hand, 
the revenue and other similar accounts, 
will vary very materially according to 
the nature of the transactions which 
have occurred, Shortly speaking, un- 
dertakings may be divided into three 
classes :—— 

(1) Manufacturing undertakings, 

(2) Trading undertakings, 

(3) Non-trading undertakings; 
by which latter I mean those undertak- 
ings which are not engaged in a manu- 
facture or a trade. 

In manufacturing undertakings it is 
usual to group the various revenue items 
in various sections, on account of the 
great value of such grouping to those 
persons who are concerned in the man- 
agement of the undertaking. The first 
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section, which is usually called the Man- 
ufacturing or Trading Accounts, con- 
tains on the one side those items which 
have contributed to the cost of manufac- 
turing the goods in question, and on the 
other side the gross proceeds which 
have been reatized on such manufacture, 
these figures being, of course, modified 
by any difference in the start and the 
close of the period. The next section, 
which is generally called the Profit and 
Loss Account, brings down upon the 
credit side the gross profit upon the ac- 
tual manufacture, and details upon the 
debit side the cost of distribution and 
various financial expenses in connection 
therewith; any further sources of in- 
come appear to the credit of this ac- 
count, and the result is the actual net 
profit which may have been earned. 

In the case of a private firm of manu. 
facturers, this profit is carried direct to 
the capital accounts of the various pro- 
prietors in the proportions which have 
been agreed upon between them; but in 
the case of a company, the profit cannot 
be allocated until a general meeting has 
been held, and the shareholders have 
decided what is to be done with it. The 
balance is therefore carried forward, or 
in practice transferred to another ac- 
count, which is usually called the ‘‘Profit 
and Loss Appropriation Account,’ or 
the “Net Revenue Account” or some 
such similar name. It stays upon this 
account until the shareholders have de- 
cided what dividend is to be declared, 
and what amount is to be carried to the 
reserve, when the necessary entries are 
made, and any balance which is left 
upon the account to be carried forward 
to next year is actually left upon this ac- 
count in the Ledger, so as to form a 
starting balance te which the next year's 
profits are added in duecourse. I shall 
have something further to say to you 
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with regard to the form of accountsand 
the mode of making the necessary en- 
tries for the payment of dividends, &c., 
at a later stage in our present course. 
The case of a trading company is dif- 
ferent only in degree from that of a 
manufacturing company, Here, also, 
the revenue account is divided into two 
main sections, the first being mainly 
directed to showing the actual cost of 
the goods which have been sold, as 
against the gross amount which has been 
received for those goods. The differ— 
ence, which here again is called the 
‘gross profit,” is carried down, and the 
establishment and financial expenses 
charged against it, the result being a 
net profit, which is dealt with as before. 
With regard to non-trading concerns, 
there is usually no occasion for this di- 
vision of the revenue account into two 
sections. One account is amply suffi. 
cient for all practical purposes in the 
vast majority of cases, upon the credit 
side of which will appear the items of 
income, or profit passed, and upon the 
debit all the items of expenditure or loss 
incurred. These, of course, will, under 
ordinary circumstances, be grouped un- 
der convenient headings for the sake of 
comparison. The net profit will be 
dealt with in exactly the same way as 
before, the only fundamental distinction 
being that in the case of trading or 
manufacturing companies there are vir- 
tually three sections to the revenue ac- 
count (viz, trading account, profit and 
loss account, and net revenue account), 
while in the case of non-trading com- 
panies there are only the two latter 
sections. But of course, you will under- 
stand that all these are matters of detail, 
it being really quite immaterial (so far 
as the fundamental principles of book- 
keeping are concerned), how many sec- 
tions there may be in the account; as a 
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whole it is a revenue account, and in- 
ciudes all revenue items, whether of 
income or expenditure; so that the result 
shows a net increase, or a net decrease, 
as the case may be, 

The next question to which I invite 
your careful attention to-night is that of 
Adjustment Accounts, which are intro- 
duced into the various ledgers of a 
system of bookkeeping for the sake of 
making each ledger self-balancing. 

I do not think it is necessary for me 
to enlarge upon the advantages of being 
able to locate a clerical error in the bal- 
ancing of books in the case of a system 
which involves the use of a considerable 
number of separate ledgers. No doubt 
you have all of you had some experience 
of such extended svstems of bookkeep- 
ing, and have realized the importance of 
this for yourselves. The details in con- 
nection with adjustment accounts vary 
under different circumstances, but the 
general principle is that each separate 


Ledger should be so arranged as to pos- 
sess within itself all the necessary ma- 


terials for a complete trial balance, 
That is to say, each departmental ledg- 
er should contain a ‘‘General Ledger 
Adjustment Account,”’ while the general 
ledger should contain an adjustment ac- 
count for each of the departmental 
ledgers’) To theadjustment accounts in 
the various departmental ledgers are 
posted contra entries for every single 
entry that occurs elsewhere in that par- 
ticular ledger; but, of course, these con- 
tra postings are not made in detail, but 
in fotals, as otherwise an enormous am- 
ount of labor would be involved, In 
the same manner the various adjustment 
accounts which occur in the general 
ledger each contain the contra entries of 
such other entries as are entered in the 
general ledger, and which, but for these 
adjustment accounts, would not have 


3°97 


any contra entry at all in that particular 
ledger. Thus the total of the sales is 
posted to the sales account in the gen- 
eral ledger, the corresponding debit of 
this entry would be the debit to the 
customers in the Sold ledger, When 
‘‘self-balancing” ledgers are used, how- 
ever, the practice is as follows: The 
various items are still debited to the 
customer in the Sold ledger, and the 
total sales posted to the sales account in 
the general ledger. In addition, how- 
ever, the double entry of the Sold ledg- 
er is completed by the monthly total of 
the sales being posted to the credit of 
the general ledger adjustment account 
in the Sold ledger; while the double 
entry of the general ledger is completed 
by the monthly total of the sales, in ad- 
dition to being posted to the credit of 
the sales account, being also posted to 
the debit of the Sold ledger adjustment 
account in the general ledger, All other 
transactions are treated in a similar man- 
ner. Where there is a considerable num- 
ber of Sold ledgers, a separate adjust- 
ment account is usually kept for each. 
From what I have just said you will 
see that the entries which occur in the 
general ledger adjustment account in 
the Sold ledger will be identical with the 
entries which occur in the Sold ledger 
adjustment account in the general ledg- 
er; and that, therefore, the balance of 
these two adjustment accounts will al- 
ways be the same if the books are cor- 
rect. But the balance will fall upon 
different sides, namely, upon the credit 
side of the account in the Sold ledger, 
and upon the debit side of the account 
in the general ledger. If these two bal- 
ances agree we may feel reasonably 
satisfied that the postings are correct, 
provided each ledger separately bal- 
ances; but, in the event of their not 
agreeing, it ought to be comparatively 
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a very simple matter to trace the differ- 
ence, because not only should the da/ance 
of the two accounts agree, but each sep- 
arate item should be the same. To 
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make this clear, I have prepared an 
example of these adjustment accounts 
which I think you will find quite 


clear: 


1896. 
Oct. 


I By 
31 
|Nov. 30) ** 
|Dec. 31) * 


| 1897. 


GENERAL LEDGER (ADJUSTMENT) ACCOUNT. 


Balance 


“ss 


By Balance down.... 


SOLD LEDGER (ADJUSTMENT) ACCOUNT. 





1897. 
To balance down. .| 





Before leaving this question of adjust- 
ment accounts as a means of balancing 
ledgers separately, I should like to call 
your attention to the following points, 
which I think will help to clear up any 
difficulties which you may have experi 
enced in understanding the application 
of the general principle. 

The mere fact that one ledger is 
divided into two or more books does not 
ipso facto alter its nature. The ledger, 
as a whole, still records the double effect 
of each transaction. At any time the 
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sum of its debits will therefore always 
equal the sum of its credits, Conse- 
quently atrial balance of a set of ledgers 
can always be taken out by abstracting 
every balance, and the total of the debit 
balances will always equal the total of 
the credit balances if the postings are 
correct, There is thus no difficulty in 
testing the accuracy of a set of ledgers 
provided we extract all the ledger bal- 
ances. On the other hand, when there 
is more than one ledger, or at all events 
when there are more than two or three 





BOOKKEEPING. 


ledgers, we very soon find the number 
of balances is so large that when the 
trial balance does not agree it is a very 
difficult matter to localize the error. 
Hence it becomes very desirable that we 
should have some means of verifying 
the accuracy of each ledger separately, 
and itis for this purpose that the ad- 
justment accounts are introduced. In- 
cidentally I may mention, however, that 
they are in practice particularly valuable 
b-cause by their means trade ledgers 
(which usually contain the heaviest am- 
ount of posting) may be separately bal- 
anced, not only when a general balance 
is being struck, but also from time to 
time; in practice it is usual for them to 
be balanced at least once a month, and 
without adjustment accounts this could 
not be done without balancing all the 
books monthly, 

With regard to the practical working of 
the adjustment accounts it is necessary 
that those subsidiary books from which 


the various ledgers are posted should ei- 
ther be in separate sets (one set for each 
ledger)or they should be of the columnar 
order, a separate column being devoted 
to the postings which have to go into 


eech separate ledger. In practice by 
far the most convenient way is to have 
separate day books for each ledger, but 
with regard to the cash book it is some- 
times best to have one of the columnar 
type. while in other cases separate sub- 
sidiary cash books are more convenient. 
With regard to transfers from one ledger 
to another, these may be conveniently 
passed through a transfer journal, and 
for all practical purposes it will be quite 
sufficient if the contents of this transfer 
journal are analyzed at the end of each 
month and posted to the various adjust- 
ment accounts. 

The chief difference in the system of 
bookkeeping where adjustment accounts 
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are used will be with regard to the gen- 
eral ledger. Ordinarily speaking the 
general ledger is posted up from the 
totals of the various day books and the 
general cash book, and in the case of 
most trading or manufacturing under- 
takings the number of journal entries 
will be very few. It is not really neces- 
sary that the number should be increas- 
ed because adjustment accounts are 
used, as the necessary postings of day 
book totals can still just as easily be 
made from the day books direct as 
through the journal; but as, in employ- 
ing self-balancing ledgers, we do now 
have to make two entries in the general 
ledger itself, it is perhaps desirable that 
journal entries should be made to enable 
this to be done, 

The remaining point which we have 
to consider to-night is the means of con- 
trol which a good system of bookkeeping 
will enable us to exercise upon the 
transactions occurring at the branches of 
a business. 

It is here, perhaps, even more than for 
the fact of enabling us to balance ledgers 
separately that the principle of the ad- 
justment account is most valuable. You 
will remember that I pointed out to you 
just now, in connection with the balan- 
cing of ledgers separately, that it was a 
matter of detail as to whether or not the 
accounts of an undertaking were kept in 
one or more ledgers, The sameremark 
applies with regard to the number of 
branches at which the transactions are 
carried on. It is a matter of detail how 
many places of business an undertaking 
has. Its transactions as a whole are 
recorded in the books as a whole, and it 
is quite immaterial whether some of the 
books are kept, and some of the trans- 
actions take place, at a distant part, 
rather than at the headquarters of the 
business itself. The great point, how- 
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ever, is that those at the head office 
naturally want to know what is going on 
at the branches from time to time, and 
they want a system of accounts devised 
which will enable them not merely to 
check the branches’ accounts but also to 
weave them into the accounts which are 
kept at the head office. This is done 
by merely treating the ledgers of each 
separate branch in exactly the same way 
as a departmental ledger would be 
treated; that is to say, in the general 
ledger at the head office there is an ad- 
justment account called “Branch Ac- 
count,” to which all transactions passing 
between the head office of that particu- 
lar branch are posted in the head office 
books. In the branch books there is 
kept asimilar adjustment account, called 
the *‘Head Office Account” to which the 
branch bookkeeper posts all the trans— 
actions occurring between the head 
office and the branch. The result, of 
course, is that, if both these adjustment 
accounts are correct, they will invariably 
show the same balance, but upon differ- 
ent sides. When balancing time comes, 
therefore, if the branch remits a trial 
balance of its ledgers, that trial balance 
can be woven into the one extracted at 
the head office by being merely used as 
an explanation of the balance appearing 
in the branch account in the head office 
books. Usually, and indeed almost in- 
variably, this account will appear as a 
debit balance in the head office books, 
representing the amount of capital in- 
vested in the branch; but this, of course, 
is modified from time to time, when the 
branch trial balance comes in, by trans- 


fers to and from revenue accounts, For 
the sake of making this quite clear to 
you, I have prepared pro forma trial 
balances (in very simple form), of a head 
office and branch, and an aggregate trial 
balance showing how these two are 
amalgamated. 
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BRANCH OFFICE TRIAL BALANCY!. 
31st December, 1896. 





Sundry Debtors (Sold 
Ledger Account).... 
Sundry Creditors (B’t 
Ledger Account).... 
Stock (On 31st Dec. 


Fixtures, &c 

Trading Acc’t (gross 
profit) * 

General Expenses.... 


£59750 


HEAD OFFICE TRIAL BALANCE. 


31st December, 1896. 


Share Capital Acc’t.. 
Buildings Account.... 
Fixtures, &c 

Branch Office Acc’t... 


COSR 200s acco 
Gross Profit.... 
Sundry DeDtors...... 
Sundry Creditors..... 


£20,000 0 o £20000 © o 


AGGREGATE TRIAL BALANCE. 
31st December, 1896. 


Share Capital Acc’t.. 

Buildings Account.... 

Fixtures, &c. Account 

Stock Account 

Cash Account 

Trading Acc’t (gross 
profits) 

General Expenses.... 

Sundry Debtors 

Sundry Creditors. 


£21,400 0 0 421,400 0 


There is, however, a further point in 
connection with these trial balances of 
branch accounts which I should like to 
consider with you here. As a matter of 
fact it not infrequently happens that the 
branch is in a foreign country, and that, 
therefore, its transactions take place for 
the most part in the foreign currency. 
Then comes in the question as to how 
these transactions in foreign currency 
are to be treated at the head office 
books, for, of course, the trial balance 
of the branch office will naturally be in 
the currency in which the transactions 
have occurred; were it otherwise an 
enormous amount of labor would be in- 
volved. 
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In order to exemplify this let me as- 
ume that the branch accounts, of which 
have just given you atrial balance, are 


3Ir 


in respect of transactions which took 
place in France, and let me rewrite this 
trial balance in French currency, viz. :— 


FOREIGN BRANCH TRIAL BALANCE, 31st December, 1896. 





Sundry debtors 

Suadry creditors 

StOGk cccccccccccccccaccccsccccios ° 
Head office 

Cash 


frading account... 
General expenses.. 
Exchange account 


RAOKRSRAR, 


fr. 145,910 ° 


The only account which it is neces. 
sary should be kept in sterling in the 
branch ledger is the ‘‘Head Office Ac- 
count.” This account consists for the 
most part of a record of transactions be- 
tween the head office and the branch. 
It is convenient, however, that the ac- 
count should really be kept in two sec— 
tions; that is to say, that the head office 
account should be dealt with only when 
the books are balanced, and the current 
transactions should be posted to a head 
office remittance account. The advan- 
tage of this slight modification of this 
system is that it becomes very much 
easier to balance the branch accounts 
with the head office books when the 
branch trial balance is received at the 
head office. 

All that remains to be done after these 
two have been balanced is to convert 
the trial balance of the branch into ster- 
ling, which is most conveniently done 
by extending the amounts in further 
columns added to the existing trial bal- 
ance, There is, however, a general 
question of principle which it is impor- 
tant for us to recognize before we com- 
mence these operations. The conversion 
of the remittance account and the head 
office account has already been done, 
and these items must be extended at the 
actual figures appearing in the branch 


fr. 145.910 ° 


a. Ex. fr. 25.25 £1. 6. At actual rates of exchange at dates »f remittances. c. Ex. fr. 25.40 — £1. 
25 30 





Cc. £ 


| 1,250 


1,200 ° 
17 8 2 
£5:767 8 2 


& 55767 2 


d@. Ex. fr. 


I. 


books, which also agree with the figures 
appearing in the head office books. The 
remainder of the items in this trial bal- 
ance are of three classes. They are: 

1. Fixed assets and liabilities; 

2. Floating assets and liabilities; and 

3. Revenue items. 

The fixed assets and liabilities may 
safely be taken at the actual figure that 
they cost in English money; that is to 
say, they will be extended at the rate of 
exchange of the day when they were in- 
curred. The floating assets and liabil- 
ities must, however, be extended at the 
rate of exchange ruling at the date of 
balancing, as this, of course, is the ster- 
ling value of these items on that day, 
and it is a matter of principle that they 
should be valued upon the basis of a 
going concern, The revenue items, on 
the other hand, are the totals of transac- 
tions occurring over the whole of the 
period, and are not figures in respect of 
any one day; it therefore would not do 
to convert them at the rate of exchange 
ruling at the date of the accounts. We 
should not by this means be getting any 
proper idea of the effect of the transac— 
tions. A far better method is to adopt 
the average rate of exchange ruling 
during that period, but many undertak- 
ings prefer to adopt what they regard as 
a normal rate of exchange. This latter 
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has the advantage of continuity between 
the various accounts, butit is less theor- 
etically correct than the average rate. 

I need hardly point out to you that,if 
more than one rate of exchange is used 
for the conversion of the various items 
in the foreign currency, the result will 
be that the sterling columns of the trial 
balance will not agree, although the cur- 
rency columns do agree. The difference 
must be inserted as being a ‘‘Difference 
in Exchange;” it may be either a loss or 
a profit, according to the circumstances 
of the case. It is now possible for us to 
amalgamate the various items of the 
branch trial balance with the head office 
trial balance, and out of the two there 
can be struck a valance sheet and profit 
and loss account for the whole under- 
taking. In many cases it is desirable 
that this should be supplemented by 
balance sheets and profit and loss ac— 
counts of the various branches and of the 
head office separately, but this, of course, 
is a matter which can at all times be 
easily performed. 

I may add that in many cases the 
transactions which occur at branches are 
not sufficiently numerous or complex for 
it to be necessary that any really com- 
plete system of accounts should be kept 
out there, and in some cases (as for in- 
stance in mine) it is desirable that the 
accounts which have to be kept there 
should be framed upon such lines that 
they can be kept by one who is nota 
skilled bookkeeper. This, however, in- 
volves the remittance of periodical ‘‘re- 
turns” to the head office, These returns 
are, ordinarily speaking, merely in the 
form of an account of receipts and pay- 
ments, which are journalized in the head 
office books ina summarized form, the 
various items of receipt being debited to 
the manager, and his payments posted 


to his credit. When it becomes neces- 
sary to balance the accounts, this peri- 
odical cash account is supplemented by 
a statement of outstanding assets and 
liabilities at the branch, and these are 
incorporated in the head office accounts 
by means of journal entries. 

When this system is adopted it is, of 
course, only necessary for a cash book 
(or perhaps a wages book in addition) 
to be kept at a branch; but, although 
very suitable for mining undertakings 
and others of a similar nature, it is quite 
inadequate where any trade or manufac- 
ture is carried on. In these latter cases 
it isessential that proper books should 
be kept upon the spot, and that they 
should be controlled from the head office 
in the manner which I have before indi- 
cated. With regard to trades, however, 
there is one other means of control 
which I should like to point out to vou, 
as up to the present time it does not ap- 
pear to me to be utilized so much as it 
might be. It is this: In the case of a 
wholesale or retail firm employing vari- 
ous depots for the sale of their goods, 
all of which are purchased or manufac- 
tured at the headquarters, if the goods 
are invoiced out to the various depots at 
selling price, instead ot at cost price, then 
the trading account of the branch should 
in the nature of things, show zo balance 
whatever, either to the debit or to 
the credit. Any balance which it may 
show represents either that the goods 
have been sold at more than the price 
which it was intended they should be 
sold at, or that they have been sold at 
less than that price, or else that there 
has been a waste. Thus a very useful 
and reliable check upon the stock may 
be obtained by the simple method of in- 
voicing the goods to the branches at the 
selling price. 
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CERTIFIED PUBLIC ACCOUNTANTS. 


THE NEW YORK STATE SOCIETY OF CERTIFIED PUBLIC 
ACCOUNTANTS. 


AN ORGANIZATION WHICH MEETS THE GROWING NEED OF THE BUSINESS WORLD FOR LEGALLY 
QUALIFIED EXPERTS, 


The necessity of knowledge by the owners of 
wealth concerning its safe investment and 
proper management, is the foundation stone 
upon which is reared the business of the mod- 
ern professional accountant. Whether such 
wealth be invested in a mercantile, manufac- 
turing or other business carried on by the own- 
er individually or in partnership,or in the stocks 
or bonds of any of the various corporations 
which conduct every variety of operation in 
trade, commerce and finance, or be held for 
prospective investment in any corporate or in- 
dividual enterprise, the same necessity exists 
for accurate knowledge of condition, of receipts, 
expenditures and profits, of economy or extrav- 
agance in administration, of simplicity or cum- 
bersomeness of method, of future prospects; in 
short, knowledge of everything concerning the 
business as affecting the security and fruitfulness 
of the wealth invested in it. 

The professional accountant is the one looked 
to, to supply such knowledge, and as the years 
roli on the demand for the services of experts of 
integrity, skill and experience, is constantly on 
the increase. The reason for this is obvious. 
The wealth of the nation, officially estimated in 
18go at the enormous total of sixty-five billions 
of dollars, is constantly becoming greater. An 
increase of wealth and population must neces- 
sarily result in an increase of business and 
industry; hence, we see the volume of business 
steadily enlarging, business enterprises multi- 
plying, and their transactions becoming more 
complicated and detailed. Furthermore, the 
forms of enterprise, while still largely individual 
or firm, have grown more in the direction of the 
corporation. The vast aggregate of investable 
wealth in the hands of innumerable owners is 
far beyond the capacity of such owners to em- 
ploy in individual or partnership enterprises. 
But in the form of a corporation large numbers 
of the investing public may be taken substan- 
tially into partnership, as shareholders, without 
the personal management which would be re- 
quired of each investor were his money placed 
in an individual business. And so we have at 
the present day millions upon millions of dollars 


thus invested in the corporations of America, 
formed to carry on the business of railroading, 
banking, insurance, manufacturing, mining, 
and a wide variety of industrial operations. 

In this condition of modern business we see 
the necessities which call for the services of the 
experienced professional accountant. In addi- 
tion to the wide variety of services connected 
with investigating the books, accounts and 
affairs of individuals and firms, of estates of 
decedents and of insolvents, and making the 
reports of condition, certificates of fact and rec— 
ommendations required in each particular in- 
stance, the vast field of corporate enterprise is 
yearly inviting more and more of his labors. 
The numerous instances in which losses have 
been entailed upon shareholders of corporations 
by reason of mismanagement or irregularities 
are leading to the adoption and extension in 
this country ot what has been for some time es- 
tablished in England, a system of periodical, in- 
dependent examinations and audits of the affairs 
of corporations by skilled and experienced ex- 
perts, whose fearless and unbiassed reports are 
of the greatest advantage to shareholders or 
prospective shareholders, as well as to the offi- 
cers of corporations whose aim is to conduct the 
operations according to the best and most econ- 
omical methods. The extension of this system 
of independent audit among the corporations of 
the country, is doing much to promote invest- 
ment in American securities. By such means 
light is thrown upon the true condition of af- 
fairs, misstatements by deceitful officials are 
prevented, irregularities in methods of book- 
keeping are discerned,and frequently insolvency 
and ruin are averted by the disclosure and cor- 
rection of some bad policy. 

The competition of wealth with wealth is now 
so keen that success or failure may often depend 
upon whether the methods of conduct employed 
are antiquated, cumbrous and costly, or mod- 
ern, simple and economical, The experienced 
accountant, in touch with improved and modern 
methods, will often effect a great saving in this 
respect. His services, also, are called into 
play for the ascertainment and certificate of the 
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earnings and intrinsic value of an established 
business, where a change from partnership to 
corporate form is desired, or a consolidation, 
sale or reorganization of the business of a cor- 
poration is in prospect, And in the complicated 
affairs of government, national, state and city, 
his investigations and reports are regularly re- 
quired, 

It is evident, therefore, from the nature and 
variety of the demands of modern business upon 
the services of the professional accountant, that 
he must be one highly skilled and experienced 
in his calling, as well as of unquestioned integ- 
rity, for upon his ability, integrity and judg- 
ment, millions upon millions of invested wealth 
depend. And so it is that at this, the close of 
the nineteenth and the dawn of the twentieth 
century, the great state of New York has awak- 
ened to a comprehension of this fact, and in the 
year 1896, by act of legislature, assumed control 
and elevated the business of the expert account- 
ant to the plane of a profession. The accountant 
in the state of New York who would attain to a 
legal standing as such, must be of good moral 
character, have been in active practice for at 
least a certain stated time and pass a rigid ex- 
amination as te his qualifications under the scru- 
tiny of the Regents of the University of the 
State of New York. The successful applicant 
is then granted a certificate to practice under 
the title of ‘‘Certified Public Accountant” but 
under the control of the authorities who can re- 
voke his certificate forcause. The certified pub- 
lic accountants of the state of New York are the 
only accountants in the world practicing under 
an educational degree,and this elevation is alike 
of importance to the duly qualified members of 
the profession and to the investing public. 

In this connection it becomes our pleasure to 
bring to the notice of the commercial and in- 
vesting public, the N. Y. State Society of Certi- 
fied Public Accountants,a newly organized body 
composed exclusively of certified public account- 
ants of the state of New York of the highest 
standing, who have incorporated the soci- 
ety ‘‘for the purpose of elevating and maintain- 
ing the standard of proficiency, integrity and 
character, and promoting and protecting the 
interests of Certified Public Accountants; also 
of cultivating a spirit of professional co-oper- 
ation and social intercourse among its mem- 
bers.” This society is destined to be to the 
accountant profession what the New York Bar 
Association is to the legal profession of the city 
and state. 
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The New York State Society of Certified 
Public Accountants, was incorporated on Jan- 
uary 28th of the present year, with 17 charter 
members, five of whom were the incorporators, 
The names of the incorporators are: 

John Hourigan, Henry Harney, 
Francis Gottsberger, S. E. Sargent, 
Farquhar J. Macrae. 

The names of the charter members in addition 
to the above, are: 

J. R. Loomis, 
A. S. Patterson, 
Charles Both, 
R. S. Dennis, 
A. W. Teele, 
Thomas Bagot, 


C. W. Haskins, 
E. W, Sells, 

J. W. Kelly, 

H. S. Corwin, 
Edw. L. Suffern, 
T. P. Ryan, 


The following constitute the Board of Direct- 
ors, thirteen in number, elected May toth: 

Chas. W. Haskins, 

Francis Gottsberger, 

Farquhar J. Macrae, 

D. C. Tate, 

J. R. Loomis, 

R. S, Dennis, 


John Hourigan, 
Henry Harney, 
W. A. C, Ewen, 
T. P. Ryan, 
Chas. E. Sprague, 
A. W. Teele, 

H. S. Corwin. 


The following officers were also then elected: 


President, Chas. W. Haskins. 
Vice-Pres,, John Hourigan, 
Secretary, A. W. Teele, 
Treasurer, H. S, Corwin. 


Since its incorporation, the New York State 
Society of Certified Public Accountants has 
received a steady accession of desirable mem- 
bers to its ranks, and is constantly growing in 
numbers and influence. The application of any 
person desirous of becoming a member must be 
approved in writing by a majority of the com- 
mittee on admissions, and such person may 
then be admitted by a majority vote of the 
Board of Directors atany meeting. There isno 
admission fee until the society has a member- 
ship of 50; and the annual dues are $20, payable 
semi-annually in advance, on the first day of 
April and October. The Society has three 
standing committees, consisting of three mem- 
bers each; (1) Acommittee on admissions who 
investigate and report upon the eligibility of 
candidates for membership; (2) A committee on 
auditing and finance, who audit the treasurer's 
accounts and perform such other duties as may 
be prescribed by the board of directors; and (3) 
a committee on legislation who are charged 
with the duty of keeping themselves informed 





CERTIFIED PUBLIC ACCOUNTANTS. 


on ali proposed legislation affecting the interests 
of the certified public accountants of New York 
State and of proposing such amendments or 
such new measures as, in their opinion, should 
be recommended by the Society. 

It was not long after its incorporation that 
the Society exemplified its usefulness as a guar- 
dian of the interests of the profession in a very 
satisfactory manner. A bill was pending at 
Albany to incorporate the Accounting Guarantee 
Company of New York City, and notwithstand- 
ing strenuous opposition, as being a measure 
inimical both to the interests of the profession 
and the general public, passed both branches of 
the legislature at Albany, and was sent to the 
The members of the New York 
State Society of Certified Public Accountants 
appeared in force before the governor, and as a 
result oftheir arguments the bill was vetoed. 
The following dispatch published in the New 
York ‘‘Evening Post” of May 5th, describes the 
hearing which led to the subsequent veto: 


governor. 


“A HEARING BY GOVERNOR BLACK, 


‘‘Opposition to the Bill incorporating the Ac- 
counting Guarantee Company. 
[Special Dispatch to the Evening Post]. 
‘‘Albany, May 5—Governor Black this after- 


noon gave a hearing on the bill of Mr. Bedell 
{Rep. Orange] to incorporate the Accounting 
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Guarantee Company of New York city. Its in- 
corporators are to be Hugh R. Garden, Frank 
S. Williams, Lawrence N. Barnum, David B. 
Simpson, and H. Gerald Chapin. Mr. Simpson 
spoke in support of the measure. Its opponents 
comprised a delegation from the New York 
Society of Certified Public Accountants, con- 
sisting of C. W. Haskins, President of the 
organization; H. S. Corwin, treasurer; R. S. 
Dennis, Chairman of the Committee on Legis- 
lation; Francis Gottsberger, A. S. Patterson, S. 
E. Sargent, Thomas P. Ryan, R. L. Cuthbert 
and F. J. Macrae. 

**President Haskins, who acted as spokesman, 
said that among the bill’s objectionable features 
were that it permitted the proposed corporation 
to act as a business corporation, as a trust com- 
pany, and as an insurance corporation, in that 
it may insure its own and other's work; yet, as 
Mr. Haskins declared, the proposed corporation 
is not to be under the supervision of either the 
Banking or the Insurance Department, save 
that itis to get its certificate to do business 
from the latter department when its capital 
stock amounting to $150,000 has been paid up. 

“Gov. Black gave no intimation as to his 
probable disposition of the bill.” 


One of the strongest points made against this 
measure which does not appear in the above 
published account, was made by Mr. Haskins, 
in an argument in which he urged the uncon- 
stitutionality of the proposed measure, on the 
ground that it violated the constitutional re- 
quirement of the formation of corporations 
under general laws. 


PROTECTION OF SAVINGS DEPOSITS. 


It is the custom among some of the 
savings banks in Vermont, to prevent 
frauds in case of loss of deposit book,to 
have no name of a depositor appear upon 
the deposit book but merely a number. 
On aregister kept in the bank these 
numbers are inscribed and against each 


number are separate columns for the 
names, residence, occupation, age and 
place of birth of the depositor, together 
with such remarks or conditions as to 
the deposit as may be directed to be en- 
tered. A section of the register would 
appear as follows: 





“No. | 


Signature. | Residence. 


10400 | John Smith | _ Barre. 


Occupation. 


Grocer. 38 


Age. 


Where Born. | Kemarks. 


Boston, | 





A plan of this kind would appear to 
make it more difficult for the thief or 
finder of a deposit book to deceive the 


bank’s officers and obtain the money 
from the bank, and is worthy of the no- 
tice of bank officials in other states. 
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THE COLLECTION OF COUNTRY CHECKS. 


To THE EpiTor: 

After a careful reading of the article 
‘*A National Clearing House Bank” by 
Mr. T. E. Stevens, it appears to have 
many points to recommend it; still there 
are reasons for believing that the ne- 
cessity for a separate organization has 
not been proven, a sort of Scotch ver- 
dict, 

The writer has, for several years, be- 
lieved that there ought to be some reform 
in the methods of collecting checks, and 
the plan that appears to offer least ob- 
jection, least expense, and yet be effec- 
tive, is simplicity itself. 

Every country bank has acorrespond- 
ent in at least three of the principal 
cities of the United States. In our case, 
it is New York, Chicago and St. Louis. 

At the annual meeting of the State 
Bankers (and nearly every state has a 
state convention, jan agreement could be 
easily reached that each bank should 
have printed across the left end of their 
checks, ‘‘Payable through the Clearing 
House at, (say), Importers & Traders’ 
National Bank, New York, Metropolitan 
National Bank, Chicago, or National 
Bank of Commerce, St, Louis. (The 
names of their respective correspond- 
ents.) 

Each bank should then have an agree- 


ment with their city correspondents 
that they should receive their checks in 
this manner, and that a uniform charge 
for exchange would be made by the 
bank on which they were drawn. 

Example of the result: 

Nokomis National cashes a check on 
the First National of Trinidad, Col., 
and sends it to the Metropolitan Na 
tional of Chicago, who clears it to the 
First National there, the correspondent 
of the First National of Trinidad; the 
check is then sent direct to Trinidad. 
This would be the course of every check, 
and it would not entail one cent of added 
expense. On the contrary it would 
save at least one half of the correspond- 
ence of country banks, and no doubt 
three-fourths that of the city banks. 
The saving of postage would be some- 
thing enormous in a single year. 

It would add greatly to the volume of 
business of the city clearing houses, but 
what of it! They are prepared for it, 
and do they not take pride in the figures 
presented for our weekly reading? 

Is there any necessity for another or- 
ganization? I think not. 


A. J. WILiiForD. 


Nokomis NATIONAL BANK, 
Nokomis, Ill., May 29, 1897. 


REDUCTION OF INTEREST RATE IN BUFFALO. 


The Bank of Buffalo, New York, has taken the 
lead in the matter of reducing the rate of inter- 
est on deposits paid by the banks of that city. 
It has notified its customers that commencing 
July 1, 1897, and until further notice the rate of 
interest allowed by the bank on current accounts 
will be three per cent. per annum. Interest 
will be computed on monthly balances and 


credited quarterly. The prevailing rates of in- 
terest allowed in the past by Buffalo banks 
have been officially condemned by the State Su- 
perintendent of Banks as excessive, but the 
banks have been unable to agree as toa uniform 
reduction. The independent action of the Bank 
of Buffalo is a wise move and doubtless will be 
followed by other banks. 
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THE PROOF OF GOOD FAITH REQUIRED OF A BANK. 


It isa familiar rule of commercial law 
that when the maker of a promissory note 
which has been indorsed away by the 
payee before maturity, alleges fraud or 
want of consideration in the transaction 
in which it was given, the burden of 
proof shifts to the holder to establish 
that he acquired it for value, before ma. 
turity, without notice or knowledge of 
the impeaching facts. But it will prob- 
ably surprise many officers of banks to 
learn the extent of proof of good faith 
which is thus required, where the hold- 
er isa bank, as lately decided by the 
Supreme Court of Jowa.* 

An Iowa bank brought action against 
the maker upon certain promissory notes 
which it claimed to have purchased 
from the payee for value, before matur- 
ity, and without notice of any defense 
thereto. The maker alleged and offered 
evidence of fraud of the payee, by which 
he was induced to give the notes. The 
bank’s cashier thereupon testified that 
he made the deal with the payee in 
which the bank took the notes and that 
neither he nor the other officers of the 
bank had any notice of the matters 
pleaded by the bank. The court, refer- 
ring to this evidence of good faith, and 
sustaining a verdict of the jury against 
the bank, uses this language: 


‘‘No objection was interposed to this 
evidence whereby the cashier under- 
took to testify to want of notice on the 
part of all the other officers of the bank, 
Nevertheless, as to them, his testimony 
was not conclusive and was, at best, as 
to matters to which he could have had no 
actual knowledge. Under such circum- 
stances we have held that the question 
of notice and good faith in making the 





*Bennett State Bank v. Schloesser, lowa Supreme 
Court, April 9, 1897. 


purchase of notes by a partnership or 
bank is one forthe jury * * It is in- 
sisted that the verdict was not warrant- 
ed by the evidence. We think the evi— 
dence sufficient to justify the verdict. 
Perhaps the doubtful matter is as to 
whether the plaintiff took the notes 
without notice of the defenses now 
urged against them. As we have said 
before, that is a matter properly sub 
mitted to the jury, and we ought not to 
interfere with their finding in that re- 
spect. The burden was on the bank to 
show that none of its officers had notice, 
This, in view of our previous holdings, 
it did not discharge by showing such 
fact by one of its officers only.”’ 


According to this, whenever a bank 
discounts a note for a payee or indorser 
to which the maker afterwards sets up 
fraud, it is not sufficient for the officer 
who makes the transaction and who 
alone, presumably, has knowledge con- 
cerning it, to testify that he made the 
discount without knowledge of impeach- 
ing facts and that none of the other offi- 
cers of the bank had knowledge con- 
cerning it, or that the note had a fraud- 
ulent inception. In addition, the bank 
must place upon the stand every officer 
of the bank from president down, and 
make them each testify that they know 
nothing about the fraudulent inception 
of the note, if indeed they are acquaint- 
ed with the transaction of its discount 
at all. Unless this is done, a verdict of 
the jury denying to the bank the status 
of bona-fide holder, will not be set aside 
by the court. 

This requirement seems excessive, if 
not absurd. It is not justified by com— 
mon sense. If we conceive a case where 
the bank officer who deals with the 
payee and discounts the note knows 
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nothing of its fraudulent inception, 
while another officer of the bank has 
knowledge that the note was obtained 
by fraud—a very unlikely situation— 
then it would be always in the power of 
the maker to rebut the testimony of the 
discounting officer, by showing that an- 
other officer of the bank possessed im- 
peaching knowledge which he kept to 
himself and did not divulge to his 
brother officers, But to require this dis- 
claimer of impeaching knowledge by 
every officer of a bank in every case of 
a promissory note, owned by the bank, 
in suit, is certainly going too far. When 
the case comes to trial, the officers must 
all be summoned from their respective 
duties, to the court room. If abroad, 
their return must be telegraphed for. 
The same principle would seem to re- 
quire the attendance and testimony of 
all of the directors, as the discount of 
commercial paper comes within their 
functions as a board, and the court 
might hold that knowledge of fraud on 
the part of a director bound the bank; 
hence, they too, would have to attend 
and exculpate themselves, In fact, un- 
der this decision, whenever an Iowa 
banking corporation brings suit on a 
promissory note in defence to which the 
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maker cries, fraud of the payee, it would 
seem necessary to close the bank and 
post the following notice on the doors: 


‘*The Podunk Bank is closed 
for the day. The officers and 
directors are attending the dis- 
trict court at the trial of the 
case of the Bank v, Jones. The 
bank is suing Jones on a prom- 
issory note given by Jones to 
Smith, which the bank bought 
from Smith. Jones says Smith 
cheated him. The bank is 
obliged to show that it didn’t 
know this, when it bought the 
note from Smith. The cashier 
bought the note and is the only 
one that knows anything about 
it, but the law says that not 
only the cashier, but each and 
every one of the officers must 
testify that they know nothing 
about the transaction between 
Jones and Smith. As the offi- 
cers cannot be at the court and 
the bank at the same time, and 
as the court will not come to 
the bank, the bank must go to 
the court. Depositors will please 
excuse.” 


A PREDICTION OF BETTER TIMES. 

Russell Sage predicts ‘‘that we are going to 
have steady progress toward far better times. | 
do not look for any boom, but a gradual im- 


provement from now on. The railroads are 
getting more traffic, and they are working more 
harmoniously. The supreme court decision in 
the Trans Missouri Freight Association case 
made us all uneasy at first, but it has had the ef- 
fect of bringing the railroad men into more 
pleasant relations, and they are managing their 
properties now so as to get the best results. 
‘*The settlement of the tariff question will be 
a great relief to the business community. After 
the rates of duty have been agreed upon and a 


bill passed we can settle down with the assur- 
ance that we shall not be again disturbed by 
tariff measures for at least four years. The 
properties in which Iam interested are doing 
well. Manhattan, for instance, has a promis- 
ing future, and I find that the elevated roads 
are growing in popularity. Once a passenger is 
in a car on that structure he does not need to 


concern himself about what is going on down in 
the street. He knows that the line will not be 
blockaded by drays or other obstacles, and that 
he will get to his destination without delay. 

“Yes, I think there is every reason to believe 
that we have long ago passed the turning 
point.” 
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BANKING LAW. 


cas department embraces all the newly decided cases of importance to bankers, bank counsel and bank di~ 
rectors. The experiences they disclose are likewise worthy the careful attention and study of the merchani, 
the depositor, and the bank student seeking advancement. Furtherinformation regarding any case published 


herein, will be furnished on application. 


DILIGENCE IN COLLEFCTION—MAILING BY INDIRECT ROUTE—HOLDER TAKES RISK 
OF BANK’S FAILURE. 


Gregg etal. v. Beane, Supreme Court of Vermont. 


Where the payee of a check receives it ata place distant from the location of the bank on 
which it is drawn, due diligence is observed if he forwards it by post to an agent in the latter 
place on the next secular day after it is received, and if the agent presents it for payment on the 
day after it has reached him by due course of mail. 

Transmission to the place of payment through a correspondent in a reserve city so remote as 
to delay the presentment beyond the time allowed by the above rule, is not due diligence, and the 
drawee will not be liable in case of non-payment by reason of the drawee bank’s failure. 

Any change in the above rules to better conform to modern banking customs must be made by 


the legislature, not by courts. 


Action by Gregg & Company, payees, 
against J. H. Beane, drawer of acheck, 
payment of which was not made because 
the bank on which the check was drawn 
failed before the check was presented. 
Judgment for plaintiffs. Reversed. 

Circuitous Route of check from Trumans- 
burg, N. Y. Aug. oth, to Bristol, Vt., 
Aug . 14th—five days in transit via Ithaca, 
New York City and Burlington. MuNsON, 
J. The plaintiffs claim to recover the 
amount of a check drawn in their favor 
by the defendant on S M. Dorr’s Sons, 
private bankers at Bristol, Vt., and 
mailed them in payment of an indebted- 
ness. The check was received by the 
plaintiffs at their place of business in 
Trumansburg, N. Y., on the gth day of 
August, and was forwarded on the same 
day to the First National Bank of Ithaca, 
N. Y, for collection. On August 1oth 
the bank at Ithaca mailed the check for 
collection to its reserve agent, the 
Fourth National Bank of New York 
city. This bank received it on the 11th 
of August and on the 12th mailed it for 
collection to the Merchants’ Nat, Bank 


of Burlington, one of the banks through 
which it made its collections in Ver- 
mont. The 13th was Sunday. The Bur- 
lington Bank received the check on the 
morning of the 14th, at an hour which 
did not permit of its being sent to Bris- 
tol by the morning mail of that day. 
The banking house of S. M. Dorr’s Sons 
closed its doors on the 14th at 100’clock 
in the forenoon, 

Direct transmission—Statement of time 
required. It is found that 24 hours is 
required for the transmission of mail be- 
tween Trumansburg and Bristol; and 
in the absence of any statement as to 
the hours of departure and arrival, it 
must be assumed from this general find- 
ing that a letter mailed in Trumansburg 
to a correspondent in Bristol, would be 
received on the following day. Thereis 
no special finding in regard to mails 
from Ithaca, but it is evident from its 
location and connections that it is with- 
in the facts found with regard to Tru- 
mansburg. It appears then, that if the 
Ithaca bank had mailed the check di- 
rectly tosome one in Bristol, it would 
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have been received on the 11th and 
would have been presented by the 12th 
and paid. 

The banking custom of forwarding checks 
in roundabout way through reserve cities 
stated, and check in present case found to 
have been forwarded in the usual way adopt- 
ed by banks, No claim inconsistent with 
this view is made in argument. It is 
found that in collecting a check in the 
usual way, the payee deposits it in a 
local bank and that the local bank sends 
it to its reserve bank in Boston, New 
York, Albany or Troy, and that the re- 
serve bank sends it to its correspondent 
bank nearest the bank on which the 
check is drawn, and that the correspond- 
ent bank sends it to the drawee. It is 


found, however, that in some cases a 
reserve bank receiving a check for col- 
lection, sends it directly to the bank on 
which it is drawn; but it is also found 
that, if this course had been pursued in 


the present instance the check would 
not have reached Bristol in due course 
of mail until after the suspension. It is 
further found that in collecting the 
check the plaintiffs pursued the usual 
and ordinary course, and that there was 
not in that course any unusual or unnec- 
essary delay. 

Court refuses to change rule of law to 
conform to banking custom. The plaintiffs 
claim that the finding of the court below 
that this check was forwarded for collec- 
tion in the usual way is conclusive upon 
the question of diligence. But this can- 
not be so unless it be considered that 
any change of method which grows into 
a settled practice of itself works a mod- 
ification of the law. It can hardly be 
claimed that custom ‘is so exclusively 
the test of diligence that the adoption 
of a particular practice by any class of 
business men leaves nothing for the de- 
termination of the court. When the 
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custom of one period has resulted in the 
adoption of a definite legal rule, the de- 
velopment of a new custom will not ef- 
fect a modification of the rule in advance 
of judicial sanction. The case shows 
the manner in which this check was for- 
warded for presentment and when the 
facts are found, due diligence is a ques- 
tion of law. 

General Rule—-Reasonable Diligence — 
The rule, in its most general statement, 
requires the payee of a check to present 
it for payment with reasonable dili- 
gence. But the law goes further than 
this general statement and determines 
what reasonable diligence is, under ordi- 
nary circumstances, When the case 
presents only the simple facts of time, 
location and stated means of communi- 
cation, the question of liability is to be 
determined by an application of the 
more definite rule. It is only when the 
case presents special circumstances 
which are claimed to warrant further 
delay that the court is left without other 
guidance than the general requirement, 
This case discloses nothing in the nature 
of an excuse for delay. 

It is well settled that a check must be 
presented to the bank on which it is 
drawn if the bank be in the same place 
with the holder, or forwarded by mail 
if the bank be in another place, by the 
next secular day after it is received, and 
that the depositing of the check in a 
local bank for collection does not give 
the holder the benefit of an additional 
day. So this check was forwarded 
neither earlier nor later than the law re- 
quired; and the controversy is confined 
to the question whether it was forward- 
ed in the proper manner, 

As presented by the findings, the 
question is whether the local bank was 
justified in forwarding the check through 
its New York correspondent. The de- 
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fendant sustained no harm from the 
course taken by the New York bank in 
sending it to Burlington. 

Rule of reasonable diligence defined. It 
is said in Daniel on Negotiable Instru- 
ments, that when the payee receives the 
check from the drawer in a place distant 
from the place where the bank on which 
it is drawn is located,it will be sufficient 
if he forward it by post to some person 
in the latter place on the next secular 
day after it is received, and if the per- 
son to whom it is thus forwarded pre- 
sent it for payment on the day after it 
has reached him by due course of mail. 

If this be accepted as a correct state- 
ment of the rule, it would seem not to 
permit the collection through a corres- 
pondent so remote as to delay the pre 
sentment a day beyond the time so 
allowed. It is true that the rule is some- 
times stated to be that the check should 
be forwarded for presentation on the 


day after it is received, and the agent 
to whom it is forwarded must in like 
manner present it, or forward it, on the 


day after he receives it. This phraseol- 
ogy might seem to contemplate the col- 
lection of acheck by means of several 
agents. But statements regarding the 
forwarding of a check by successive 
holders will ordinarily be found to refer 
to checks drawn for the purpose of being 
put in circulation, or to questions aris- 
ing between indorser and indorsee where 
a check given in payment has been di- 
verted from its properuse, Statements 
applicable to such cases must not be 
taken to indicate that the requirement 
of diligence, as between payee and 
drawer, will be satisfied by a regular 
transmission upon successive days, if an 
improper number of agents be employed. 

The rule is ordinarily stated to be 
that the payee or the local bank receiv- 
ing it for collection must forward it di- 
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rectly to the place of payment. It is 
said in Byles on Bills,that the bank re- 
ceiving it for collection cannot postpone 
the time of presentment by circulating 
it through agents or branches of the 
bank. 

An English case declaring indirect route 
through city correspondent not due diligence. 
In Moule v. Brown, 4 Bing. N. C. 266, 
the right of a branch office of the plain- 
tiff bank to send through the home office 
in accordance with the custom of the 
bank, was considered and denied. We 
do not find that any modification of the 
rule as before stated has been recog- 
nized in recent cases. 

Nebraska rule to same effect. In Bank 
v. Miller, 37 Neb. 500, the question was 
as to the liability of the payee on his in- 
dorsementto the bank. The check was 
deposited in a bank at Wymore on Sat- 
urday, the 31st Gay of May, and was 
drawn on a bank located at Courtland, 
27 miles distant from the bank of de- 
posit and accessible by two daily mails. 
On receiving the check, the Bank of 
Wymore mailed it to a bank in St. 
Joseph, Mo. for collection, and this 
bank mailed it to a bank in Omaha for 
collection, and the latter bank mailed it 
to the bank on which it was drawn, The 
court said the evidence did not show 
that this method of presentment was in 
accordance with any custom of bankers 
but said, further, that if such a custom 
had been shown, it would not have re- 
lieved the bank from liability. Without 
undertaking to lay down any general 
rule the court said that, in this case, 
Tuesday, June 3d, would have been a 
reasonable time within which to make 
presentment. This was in accordance 
with the rule as stated by Daniel. 

Wisconsin and Michigan rule similar .— 
In Gifford v. Hardell, 88 Wis. 528, a 
check on a Milwaukee bank indorsed by 
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the defendant, was delivered to the 
plaintiff’s agent at Dousman on July 17, 
and was at once mailed to the plaintiff 
at New Richmond who received it on 
the 18th and at once delivered it to a 
local bank for collection. This bank 
had no correspondent in Milwaukee and 
immediately mailed the check to its cor- 
respondent in Chicago. From Chicago 
it was forwarded to Milwaukee and pre- 
sented on the asst. If the check 
had been sent directly to Milwaukee 
from New Richmond, it would have ar- 
rived in time for presentation on the 
2oth and would have been paid. The 
trial court held that sending the check 
for collection by way of Chicago was 
not reasonably diligent, and directed a 
verdict for defendant. On appeal the 
judgment was sustained, the court say- 
ing that when the defendant delivered 
the check at Dousman he had a right to 
expect that the plaintiff or his agent 
would present it for payment within a 
reasonable time, instead of which it was 
sent to New Richmond, several hundred 
miles northwest of Milwaukee, and then 
sent back through Milwaukee to Chi- 
cago and from there returned to Mil- 
waukee. The court then stated how a 
check should be forwarded and present- 
ed in such cases, its rule corresponding 
to that given by Daniel. The rule is 
similarly stated in Holmes v. Roe, 62 
Mich. I99. 

Maryland Case—Indirect transmission 
through city correspondent due diligence, 


GARFIELD COUNTY 


The Supreme Court of Kansas has decided a very 
important case affecting the legality of probably one 
million dollars in Western Kansas bonds. 

Some years ago Garfield county, through its county 
officers, issued a block of refunding bonds, which 
were purchased by numerons investors in the East 
When the bonds fell due the people refused to pay 
them, setting forth that the county had never been le- 
gally organized,and thatthe proposition to issue bonds 
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where check reaches place of payment within 
time allowed for direct transmission.—I\n 
First Nat. Bank of Grafton v. Buckhan- 
non Bank, 80 Md. 475, the plaintiff bank 
located at Grafton, W, Va., received on 
the 12th of January, in payment of a 
balance due it, a check on J. J. Nichol- 
son & Sons of Baltimore, and on the 
same day forwarded it for collection to 
its correspondent bank in Philadelphia. 
The Philadelphia Bank received it on 
the 13th and at once mailed it to its cor- 
respondent bank in Baltimore. This 
bank received it on the 14th, and pre- 
sented it to the drawee on the same day. 
The court sustained this presentment on 
the ground that the Grafton bank hav- 
ing sent out the check one day sooner 
than was necessary, had it in Baltre for 
presentment on the day required, not- 
withstanding its transmission through 
Philadelphia. 

Any change of rule must be by legislature, 
not courts.—We think that if this rule of 
commercial law, stated in the various 
text books and affirmed by these recent 
cases, is to be modified in derogation of 
the rights of drawers of checks, it should 
be done by legislative enactment.* 

Judgment reversed and judgment for 
defendant. 





*This decision having been brought to the notice of 
the Vermont legislature while in session, it resulted 
in the passage of an act regulating the subject and 
declaring the rule of diligence in the collection of a 
check. The full text of this act is published elsewhere 
in this number. 


BONDS. 


had never been submitted toa vote of the people. In 
order to evade payment the county was disorganized 
and it became a township of Finney County. 

The Supreme Court decides the bonds are valid and 
directs the officers of that township to make an assess- 
ment on the property of the township for their pay- 
ment. The court holds that the county officers were 
at least de facto officers, and as such their acts were 
valid and binding on the people they.‘repre-ented. 
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DEPOSIT. 


DEPOSIT 


BY COMMISSION AGENT OF PROCEEDS OF SALE—APPLICATION OF DEPOSIT BY 


BANK TO AGENT'S OVERDRAFTS—PRINCIPAL’S RIGHT TO RECOVER DEPOSIT FROM BANK. 


Union Stock Yards National Bank v. Moore, et al, U.S, Circuit Court of Appeals, Eighth Circuit, March 1,1897. 


A live-stock commission agent kept an account with a bank, to which he was indebted by 


reason of overdrafts and promissory notes held by the bank, 


The agent sold a shipment of cattle 


belonging to M & Co on commission, and deposited the proceeds with his bank, which thereupon 


applied the deposit in satisfaction of his indebtedness to it. 


bank to recover such deposit. 


In an action by M & Co against the 


Held, the right of recovery depended upon whether the officers of the bank, when the deposit 


was received, knew or had reason to believe the deposited moneys belonged to M & Co. 


The 


evidence showing this to be so, M & Co are entitled to recover the deposit from the bank. 


The Union Stock Yards National 
Bank did business at the Union Stock 
Yards of South Omaha, Neb. Prior to 
and during 1895, the Waggoner- Birney 
Company, a corporation of the same 
place, was engaged in business as a 
live-stock commission agent and factor, 
and did all its banking business with 
the aforesaid bank. At the close of 
business August 1, 1895, the company 
was indebted to the bank upon over- 
dratts and its checks paid by the bank, 
$8,918.10, and upon its two promissory 
notes, having then considerable time to 
run before maturity, $8,774.39 addition- 
al. 

On August 1, 1895, Moore & Co., the 
plaintiffs, brought by railroad to South 
Omaha a large shipment of cattle and 
gave them, for sale upon commission, to 
the company, who sold the cattle the 
same day, and near the close of busi- 
ness that day, deposited the proceeds 
of such sale, with some other moneys, 
in the bank; the entire amount of the 
deposit being $17,666.30. On receipt 
of such deposit by the bank it assumed 
to apply the same, as moneys of said 
Waggoner- Birney Company, in payment 
and satisfaction of all the indebtedness 
of the company to the bank, including 
the two notes not matured; and on the 
morning of August 2, 1895, upon presen- 


tation of the check of the company upon 
the bank for the sum of $11,773.03 to be 
paid to Moore & Co. as the net amount 
belonging to them from the proceeds of 
the sale of their cattle, all of which pro- 
ceeds had been included in the said de- 
posit of the preceding day, the bank 
refused to pay the same, or any part 
thereof, and claimed to hold all of said 
money under said application by it of 
the same in satisfaction of the aforesaid 
indebtedness of the company to the 
bank, 

Moore & Co. sued the bank, and from 
a decree in their favor, the bank ap- 
pealed. 


Locuren, D. J. The right of the ap- 
pellees to recover of appellant bank the 
moneys claimed by appellees in this suit 
depended upon the litigated questions 
of fact, whether the appellees were in 
equity the owners of the money claimed 
by them at the time the same was de- 
posited by said company in said bank, 
and whether the officers of said bank, 
when it received such deposit, knew, or 
had reason to believe, that the deposit 
consisted of or contained moneys not 
belonging to said company, but to the 
appellees, or to others for whom the 
company was but the agent or factor. 
Clemmer v. Bank (Ill. Sup.) 41 N, E 
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728; Bank v. Gillespie, 137 U. S. 411. 


The court found these facts in favor of 
the appellees, and from a careful con- 
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sideration of the evidence we are satis- 
fied with the correctness of such finding, 
Decree appealed from, affirmed. 


BANK LIEN ON STOCK. 


CHARTER LIEN OF BANK ON ITS STOCK FOR STOCKHOLDER’S INDEBTEDNESS—LIEN EXTENDS TO DIRECT IN- 
DEBTEDNESS ONLY—NOTE OF STOCKHOLDER TO THIRD PARTY, INDORSED BY LATTER TO 
BANK AS COLLATERAL SECURITY, IS AN INDIRECT INDEBTEDNESS OF STOCKHOLDER TO 
BANK, FOR WHICH BANK HAS NO LIEN ON HIS STOCK, 


Boyd v. Redd, et al. Supreme Court North Carolina, April 13, 1897. 


The charter of a bank gave it a lien on its stock for the indebtedness of its stockholders. 
Held: For any indebtedness a stockholder incurs to a bank directly, whether as principal or 


surety, his stock in the bank is collateral security by virtue of the terms of the charter. 


But when 


the stockholder incurs an indebtedness to a third party, for which he executes his note, which is 
afterwards indorsed over to the bank, the bank acquires no lien upon his stock for the indirect in- 


debtedness of stockholder to bank thus created. 


Action by Samuel H. Boyd, guardian, 
against E. M. Redd, administrator of 
A. J. Boyd and the Bank of Reidsville, 
to recover the amount of a promissory 
note executed by A. J. Boyd to S. H, 
Boyd, guardian, to secure which the 
maker deposited with said guardian 40 
shares of his stock in the Bank of Reids- 
ville as collateral. The bank claimed a 
lien on such stock by virtue of its char- 
ter, for an indebtedness of said S. H, 
Boyd, which was evidenced by two 
promissory notes, executed by him to 
the Hermitage Cotton Mills, which notes 
were indorsed by the payee to the bank 
as collateral security. 

The court denies the bank’s right of 
lien, for the stockholder’s indebtedness 
to it thus incurred, on the ground that 
the indebtedness is indirect. The full 
Opinion follows: 

Crark, J. ‘It is clear that at common 
law a corporation has no lien upon the 
shares of its stockholders for debts due 
from them to thecompany. The policy 
of the common law has always been to 
discountenance secret liens, inasmuch as 
they hinder trade and restrict the safe 


and speedy transfer of property.” Cook, 
Stockh. sec. 521; 2 Thomp. Corp. sec. 
2317; 2 Wat. Corp. 227; Heartv. Bank, 
17 N. C. rir. 

The statute in such cases being in 
derogation of common right, must be 
strictly construed to the purpose of its 
enactment. That purpose is thus clear- 
ly stated in Bank v. Smalley, 2 Cow. 
770. ‘*This clause in bank charters is 
intended merely for the protection of 
the bank, i.e. to give them a lien on the 
stockholder for what he the 
bank.” 

It is conceded that for any indebted- 
ness a Stockholder incurs to a bank di- 
rectly, whether as principal or surety, 
his stock in the bank is collateral secu- 
rity, by virtue of the terms of such 
charters. The stockholder knows that 
fact when he makes the bank his cred- 
itor. By such voluntary act he gives 
the lien and waives his constituticnal 
right to a personal property exemption. 

As to the direct indebtedness of A. J. 
Boyd to the bank, it holds 37 shares of 
his stock, which is admittedly sufficient 
to pay that indebtedness. 


owes 
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A. J. Boyd, however, executed the 
note to the plaintiff, as guardian, on the 
4th of August, 1893, which is the sub- 
ject of this action, and to secure the 
same deposited with him 40 other shares 
of stock of the bank as collateral. 

In April, 1893, A. J. Boyd had exe- 
cuted his two notes,aggregating $7, 300, 
to the Hermitage Cotton Mills, which 
notes, together with many others, were 
deposited in June 1893 (being indorsed 
in blank) by said cotton mills with the 
bank (of which said A, J. Boyd was 
president) as collateral to secure an in- 
debtedness of the cotton mills to the 
bank, 

The question is whether, as to this in- 
direct indebtedness of A. J. Boyd to 
the bank by reason of its taking his pa- 
per to another party, it acquires a lien 
upon the 40 shares of stock, and thereby 
renders worthless his deposit of the stock 
with the plaintiff as collateral. 

When the stockholder, as we have 
said, makes the bank hiscreditor, know- 
ing the statute, he voluntarily assents to 
the stock being impounded, and waives 
his personal property exemption. But 
he cannot be thus taken as giving a lien 
on his stock, and waiving his constitu- 
tional exemption, when he executes a 
bond or contracts a debt to other par- 
ties; and the fact that such other party 
transters the indebtedness of the stock- 
holder, either by sale or as a collateral, 
to the bank, cannot have the effect of 
giving to the indebtedness a security it 
did not have when it was created, nor 
can it waive, in invitum, the personal 
property exemption, which the debtor 
did not do, and had no intention of 
doing, when the contract or indebted- 
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ness was made. Besides, the funds of 
the bank are a trust fund for all the 
stockholders, and if it is admissible to 
use that common fund for buying up 
negotiable paper, or other indebtedness 
of a stockholder to third parties, and 
immediately securing it, against his in- 
tention, by the shares of such stock- 
holder, and depriving him of his per- 
sonal property exemption, it would 
become easier for the managers of any 
corporation to “freeze out” any stock- 
holder they may wish. 

Our conclusion is that upon a reason- 
able construction, the statutory lien on 
stock is intended only to secure the di- 
rect indebtedness which the stockholder 
creates with the corporation, either as 
principal or surety, and not any invol- 
untary indebtedness to it caused by the 
purchase of his liabilities incurred to 
third parties. White's Bank of Buffalo 
v. Toledo Fire and Marine Ins. Co., 12 
Ohio St. 601; Bank v. Smalley, supra; 
Cook Stk. sec. 529; 2 Beach, Corp, sec. 
645; Cross v. Bank,1 R. I. 39. 

This being the construction of the ef- 
fect of the statutory lien conferred by 
such provisions in a charter, it has no 
significance and is purely incidental, 
that when the notes of the stockholder 
Boyd, to a third party, were deposited 
with the bank as collaterals, Boyd him- 
self was president of the bank. The 
lien is statutory and not conferred by an 
estoppel, and Boyd, as president, when 
the bank took by assignment his indebt- 
edness to a third party, must have un- 
derstood it as being taken like any other 
stockholder’s paper thus brought in, 
and that there was no statutory lien at- 
tached to it. 
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LIEN ON STOCK. 


CHARTER LIEN ON ITS STOCK BY TRUST COMPANY FOR STOCKHOLDER’S INDEBTEDNESS— 
SUPERIOR TO LIEN OF BANK LOANING MONEY TO STOCKHOI.DER ON 
PLEDGE OF SHARES. 


German National Bank v. Kentucky Trust Co. Court of Appeals of Kentucky, April 24, 1897. 


The charter granted a trust company gave it a lien on its shares of stock to secure the indebt- 
edness of any stockholder; the by-laws of the company prohibited the waiving of such lien, and in 
the certificates of stock was inserted a provision stating that the company had a lien for the stock- 


holder’s indebtedness. 


Held, the lien of the trust company upon the shares of a stockholder indebted to it, is superior 
to the lien of a bank which leaned money to the stockholder on pledge of such shares at a time 
when such stockholder was so indebted to the company; and this lien was not waived by the fact 
phat the company had also taken other security for such indebtedness. 


Suit by the Kentucky Trust Company 
of Louisville, against Moses Swartz and 
the German National Bank to enforce a 
lien on certain shares of stock on which 
the German Nat. Bank also asserted a 
lien. 

Judgment for plaintiff, affirmed. 

White, J. This is an appeal from a 
judgment of the Jefferson Circuit Court 
and the contest is for the superior lien 
between the German National Bank ap- 
pellant, and Kentucky Trust Company, 
appellee, on roo shares of the capital 
stock of appellee’s company, at the par 
value of $100 each, issued to Moses 
Swartz. The facts are as follows: 

Moses Swartz borrowed from the 
Louisville Deposit Bank, on the zgth 
day of June, 1893, the sum of $4,500, 
and at the time executed his note there- 
for, and deposited with said bank said 
certificate of stock in the Kentucky 
Trust Company to secure the payment 
of said note, and executed his writing 
pledging said certificate of stock. This 
note was discounted by the appellant 
and it became the owner and holder 
thereof. 

At the time of the creation of this in- 
debtedness and the pledging of said 
stock, the said Swartz was largely in- 
debted to the Kentucky Trust Co, for 
2orrowed money evidenced by his sev- 


eral promissory notes. To secure the 
payment of said notes, Swartz had 
pledged to the Trust Company 25 bonds 
of $1,000 each, issued by the Dark Hol- 
low Quarry Co., a corporation organ- 
ized under the laws of Indiana. 

The appellee,the Kentucky Trust Co., 
sued Swartz for judgment and to fore- 
close its lien on said stock, held by said 
Swartz, by virtue of the provision of its 
charter, and made appellant, the Ger- 
man National Bank, a party defendant. 
Appellant set up a claim to a superior 
lien on said stock by the pledge of said 
stock by Swartz to it, in writing, to se- 
cure the payment of Swartz’s debt to it. 

By the charter granted to the Ky 
Trust Co. by an act of the legislature 
approved February 18, 1882, it is pro- 
vided that said company, to secure any 
indebtedness to it by a stockholder, 
shall have a lien on his shares of stock 
therein, and by said charter the capital 
stock of said company shall be deemed 
and is, personal property, and shall be 
assignable according to such rules as 
the board of trustees of said company 
shall from time to time establish. By 
the by-laws of said company, transfers 
of shares of stock could be made upon 
the books of the company, alone, when 
attested by the president, and the pos- 
session of the certificates of stock, as 
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between the company and its holder, 
should not vest any ownership therein 
in any person other than the person in 
whose name it was issued by the com- 
pany, until the company had permitted 
the transfer on its books and return of 
certificate, etc; and further that the lien 
of the company to secure any indebted- 
ness of a stockholder to it upon his or 
their stock in the company cannot be 
waived. 

The certificate of the stock issued to 
Moses Swartz has the following provision 
inserted on its face: ‘‘This stock is 
transferable on the books of the com- 
pany, only, on the surrender of this cer- 
tificate, but this company, tosecure any 
indebtedness to it by the said stock- 
holder, has a lien herein.” 

Under the provision of the charter 
and by-laws of the Ky. Trust Company 
and as expressed in the certificate of 
stock, it had a superior lien on the said 
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stock to secure any indebtedness due it 
from Swartz, the stockholder, and when 
the pledge of this stock was made the 
German National Bank, appellant, must 
be deemed to have had notice of the 
lien of the Ky. Trust Company. 

In the case of Insurance Co. v. Bow- 
man, reported in 84 Ky. 441, the identi- 
cal questions arose as in this case, and 
were elaborately discussed by the late 
Chief Justice Bennett, and the authori- 
ties fully collated, in which it was held 
that, by the provision of a charter sim- 
ilar to the charter of the Ky. Trust Co, 
the corporation had a legal and superior 
lien on the stock of the stockholder for 
any indebtedness of the stockholder to 
the corporation, and also held the taking 
of other security to secure the indebted- 
ness of the stockholder was not a waiver 
of the lien on the stock, 


Judgment affirmed, 


PROTEST. 


LAW OF, IN KENTUCKY—INLAND BILL REQUIRES NOTICE, BUT NOL PROTEST—FOREIGN BILL, PROTEST AND 
NOTICE TO HOLD DRAWER AND INDORSERS—WHERE DRAWER AND INDORSER IS A PARTNER OF 
CASHIER OF BANK HOLDING BILL, PROTEST AND NOTICE UNNECESSARY. 


Hays v. Citizens Savings Bank, Court of Appeals of Kentucky, April 29, 1897. 


In an action by a bank against the drawer of an accepted inland bill of exchange which by 
the bank’s charter was put upon the footing of a foreign bill of exchange, there was no protest or 


notice of non-payment given by the bank. 


The cashier of the bank was a partuer of the drawer 


of the bill in the business in which the bill was given. 
Held: The drawer is liable to the bank, without protest or notice. 
In the case of an inland bill, protest is unnecessary, but notice of dishonor must be given to 


charge ¢rawer and indorsers. 


In the case of a foreign bill, protest as well as notice is necessary to charge drawer and in- 


dorsers. 


But where the drawer of the foreign bill and the cashier of the bank which holds it, are part- 
ners, protest and notice are unnecessary, as the knowledge of dishonor possessed by the bank’s 
cashier, is equivalent to notice to the firm of which he is a member. 

See a former decision in this case in B. L. J. March 1895, p. 152. 


Action by the Citizens Savings Bank 
against J. D. Hays, drawer and in- 
dorser, on a bill of exchange. De- 
fense, failure of protest and notice of 
non-payment. Judgment for bank. Af- 
firmed. 


PaynTER J. The bill of exchange 
upon which this action was brought 
was drawn by J. D. Hays on and ac- 
cepted by Howard, indorsed by Hays 
and discounted by appellee bank. Moore 
was cashier of the bank when the bill 
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was discounted and when it matured. 
On the former appeal of this case to this 
court it was decided that Moore and 
Hays were partners doing business under 
the firm name of J. D. Hays, and that 
the bill was drawn and discounted in the 
course of the partnership venture. While 
the case came here on the action of the 
court in sustaining a demurrer to the 
petition, yet the amended answer did 
not essentially change the facts upon 
which this court so adjudged; and the 
case, so far as the question of partner- 
ship is concerned, is res judicata. 


INLAND BILLS; PROTEST UNNECESSARY, 
BUT NOTICE OF NON-PAYMENT MUST 
BE GIVEN, 


The bill, at maturity, was not pro- 
tested, but this court held that on the 
facts as then presented by the pleadings 
it was an inland bill of exchange and 
that protest was unnecessary, but that 
drawers and indorsers of such bills were 
entitled to notice of non-payment; but, 
as Moore was himself drawer on the 
paper, as well as Hays, and interested 
as a partner in the business, there was 
no reason for notice, as Moore knew of 
the date the paper matured and the fact 
of its non-payment. 


FOREIGN BILLS; PROTEST AS WELL AS 
NOTICE NECESSARY, 


On a return of this case, Hays filed 
an amended answer in which a section 
of the charter of appellee bank is quoted 
which in express terms places bills like 
the one in suit upon the footing of for- 
eign bills of exchange. This answer 
presents a question which was not con- 
sidered by the court on the former ap- 
peal. To charge drawers and indorsers 
on foreign bills of exchange, there 
should be a protest and notice of it given 
to them. 
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PROTEST UNNECESSARY WHERE DRAWER 
AND INDORSERIN PARTNERSHIP WITH 
CASHIER OF BANK HOLDING BILL, 

The question is whether, Moore being 
by reason of the partnership, a drawer 
and indorser of the bill, with a know- 
ledge of its dishonor and non payment, 
there was a necessity for a protest and 
notice in order to hold Hays liable on 
the bill. 

We are of the opinion that Hays, as 
partner of Moore, is not, nor can he be, 
held liable for any negligence or mis- 
conduct of Moore as cashier of the bank 
Such a liability was not contemplated 
by the terms of the partnership, as hein 
no wise undertook to guaranty the bank 
against loss on account of the negli- 
gence or misconduct of Moore in the 
official position as cashier. The part- 
nership venture had no relation to such 
a matter. 

Hays’ liability on the bill turns upon 
the question as to whether the know- 
ledge Moore had of the dishonor and 
non payment of the bill rendered pro- 
test unnecessary in order to charge the 
members of the firm on it. If Moore 
had been, alone, the drawer and indor- 
ser of the bill, it seems to us that a pro- 
test of it would have been entirely 
unnecessary to charge him with liability. 
If, under such circumstances, he would 
have remained liable on it, why are not 
he and his partners liable, under the 


facts of the case, as a notice to one part- 
ner is a notice to all the members of the 
firm. 

We think, from another view of the 
case, the members of the firm cannot 
properly claim to have been discharged 
from liability. Moore occupied a dual 
position. As cashier he could have had 
the bill protested. As a partner he 
could have waived protest for the firm. 
The presumption should be indulged 
tHat he did waive protest. 

Judgment for bank, affirmed. 
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NOTES OF RECENT BANKING CASES. 


KANSAS. 

ConTINGENT Deposits—1. It is within 
the power of a bank in which a deposit 
of money has been made or otherwise 
provided to hold the same and pay the 
money out upon the happening ofa cer- 
tain contingency agreed upon by the in- 
terested parties; and where such an ar- 
rangement is made, a deposit slip or 
receipt issued by the cashier of the bank 
in the usual and ordinary course of 
business is prima facie evidence of the 
liability of the bank, 

2. The fact tha: the money deposited 
or otherwise provided for was not cred- 
ited upon the books of the bank will not 
change the nature of the transaction, 
nor relieve the bank from the liability 
which its managing officer assumes.— 
American National Bank of Arkansas 
City v. Presnall, Kan. S. C. April 10, 
1897. 


INDORSEMENT AND GUARANTY—An in- 
dorsement made on the back of a prom- 
issory note: ‘‘For value received, we here- 
by guaranty payment of within note at 
maturity, waiving demand, protest and 
notice of protest,”—signed by the payee 
of the note, is acommercial indorsement 
as well as a guaranty of payment; and 
the note, being negotiable in form, is 
sufficient to pass a valid title to the paper 
and protect an innocent purchaser there- 
of,—Kellogg v. Douglas Co. Bank, 
Kansas, S. C. April 10 1897. 


Non-NEGOTIABLE INSTRUMENT—Ex- 
TINGUISHMENT—1, Where a note, other- 
wise negotiable in form, contains the 
following clause:—‘‘In case of the breach 
of any of the covenants or conditions in 
the mortgage deed securing this bond 


contained to which said deed reference 
is hereby made, and which is made a 
part of this contract, in either such case 
the said principal sum with all accrued 
interest shall, at the election of the legal 
holder or holders hereof, at once become 
due and payable without further notice 
and may be demanded and collected, 
anything herein contained to thecontrary 
notwithstanding’’—held, this clause ren 
ders the note non-negotiable. 

2. Where the maker of a non-negotia- 
ble instrument pays the same to the 
payee named therein without notice that 
the same has been assigned to other 
parties, in good faith, believing that the 
payee is entitled to collect the same, 
such payment is an extinguishment of 
the indebtedness.—Chapman v, Steiner, 
Kansas, Court App. March 22, 1897. 


INSOLVENT BANKER—FOLLOWING TRUST 
Funps—Where a banker collected funds 
on plaintiff's note and mortgage as her 
agent, and put the proceeds into his own 
bank or another,and used the same with- 
out the knowledge or authority of the 
owner, in the ordinary course of his 
business, and the money was not lost or 
wasted, this is sufficient for a finding 
that the money came into the hands of 
the banker's assignee, and to entitle the 
claimant to recover from the latter— 
Hazeltine v. McAfee, Kansas Court App. 
April 30, 1897. 

MARYLAND. 

Following Trust Moneys—A firm of live- 
stock commission brokers sold certain 
hogs belongingto R. A portion of the 
hogs were paid for in cash by the pur- 
chasers at the time of sale, and the pro— 
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ceeds so received were deposited to the 
credit of the firm in a Baltimore bank, 
and the firm sent its check for the net 
amount of the proceeds to R. Before 
presentment of this check, the firm ex- 
ecuted a deed of trust for the benefit of 
creditors, The cash proceeds deposited 
as aforesaid had been previously paid 
out by the bank upon other checks of 
the firm and at the time of the assign- 
ment, their account wasoverdrawn. The 
check wasdishonored. After the execu 
tion of the deed of trust, the trustees of 
the firm collected the purchase price 
from the other purchasers of the hogs 
belonging toR. 

Held: With respect to the proceeds 
of sales which went into the hands of the 
trustees after their appointment, these 
belonged to R, and being capable of 
identification must be paid over to him; 
but in regard to the proceeds received 
by the insolvent firm and spent or dis- 
sipated by them before the trustees were 
appointed, Ris not entitled toa priority 
but issimply a general creditor, standing 
on the same footing with the other gen- 
eral creditors of the insolvent firm— 
Drovers and Mechanics Nat Bank v. 
Roller, Court of Appeals, Md, April 1 
1897. 


MICHIGAN, 

SURETIES—EXTENSION—INDORSEMENT 
Berore DeLivery—t. A promissory note 
made payable ‘ton demand after date,” 
executed to cover the amount due upon 
prior, unpaid notes of the same maker, 
is merely a note payable ‘ton demand,” 
at once, and does not constitute such an 
extension of time of payment of the old 
notes, as to release indorsers thereon, 
who did not sign the new note. 

2. One other than the payee, who in- 
dorses a note at the time of its execution 
by the maker and before delivery, is a 
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joint maker, and protest is not necessary 
to preserve his liability. 

3. Where a note was made payable to 
the order of the maker, but the maker's 
indorsement was inadvertently omitted, 
and after being indorsed, was discounted 
by the maker with a bank—Held: At 
common law, doubtless, such a note de- 
livered without indorsement would bea 
nullity; but under the statute of Mich. 
igan ‘‘notes made payable to the order 
of the maker thereof, or to the order of 
a fictitious person shall, if negotiated by 
the maker, have the same effect and be 
of the same validity as against the maker 
and all persons having knowledge of the 
facts, as if payabletobearer.”” The note 
was therefore, a valid note as to all par- 
ties having knowledge of the facts.— 
Peninsula Saving Bank v. Hosie, Mich, 
S. C. April 27, 1897. 


NEW YORK. 


Dummy Nore—GIVEN TO BANK WITH= 
OUT CONSIDERATION—Defendant execu- 
ted a note to bank without consideration 
on the express verbal agreement with 
the president that he should not be liable 
thereon. Held, the bank’s receiver can- 
not enforce the note—Higgins v. Ridg- 
way, N. Y. Ct, of App. May 1897. 


CoMPLAINT IN ACTION AGAINST BANK 
FOR FAILURE TO PAY CHECK—A complaint 
in an action against a bank by a depos- 
itor for refusing to pay hischeck was de- 
murred to. Discussing the necessary 
allegations of such a complaint, the court 
says: 

‘‘The complaint fails to allege that the 
check was indorsed by the payees, and 
as it was payable to their order, this was 
necessary before the bank could be re- 
quired to pay it. There isan averment 
that the check was presented for pay- 
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ment in the usual course of business but 
this is not equivalent to an allegation of 
indorsement, Thecomplaint does, how- 
ever, contain allegations which seem to 
render it unnecessary to allege indorse- 
ment, viz. that the bank refused to pay 
the check, insisting that it was no good 
and that they were not indebted to the 
plaintiff in any such sum. This re- 
fusal made it unnecessary to go through 
the idle formality of indorsing the check 
if it had not been indorsed before, The 
refusal of the bank was a repudiation of 
its obligation under its contract with the 
depositor and was equivalent toa de- 
claration that no check for the amount 
for which plaintiff’s check was drawn, 
ora greater amount, would be honored. 
This was a breach of the contract and 
entitled plaintiff tosue without further 
demand, The ruleis: If beforetime for 
performance of a contract has arrived, 
one party announces to another that he 
does not intend to perform his promise, 
the latter may treat the contract as 
broken and bring an action immediately 
against the former for the breach. 

In this case the contract of the bank 
was to pay on demand, either by present- 
ation of a check or otherwise; and a no- 
fication to any party who might law- 
fully make the demand that the bank 
was not indebted to the drawer, dis- 
pensed with the formality of presentation 
of a check, or indorsement by the payee 
of a check then presented, as essential to 
an action by the depositor.” The court 
overruled the demurrer to the complaint. 
—Eichner v. Bowery Bank, N. Y. Sup- 


reme Ct. Appellate Term, April 26, 
1897. 


SOUTH DAKOTA, 
Promissory NoteE—NEGOTIABILITY,— 
Action against the makers upon the fol- 
lowing promissory note by a purchaser 
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from the payee for value before ma- 
turity. 


$450. Spearfish, S. D., July 7, 1893. 

Three months after date, for value received, 
we promise to pay to the order of the Welcome 
Milling & Smelting Co. $450.00, with inter- 
est at 10 per cent. per annum from date 
until paid, and with attorneys fees in addition 
to other costs in case the holder is obliged to 
enforce payment at law. Payable at the Bank 
of Spearfish, Spearfish, South Dakota. 


George Schar, 
Wiebke Schar. 


The makers had a defense to the note 
in the hands of the payee. The ques- 
tion was whether the note was negoti- 
able, so that such defense would be 
inadmissible against the purchaser, 

Held, While a clause providing for 
the payment of attorney’s fees does not 
render a note non-negotiable, the pro- 
vision for payment of “other costs” etc. 
deprived the note of negotiability, and 
the defense of the makers to the note 
was available against the purchaser. 
Johnsun v. Schar, South Dakota, S. C. 
April 6, 1897. 


PromissoRY Note—NEeEGOTIABILITY— 
WHEN BANK NOT CHARGED WITH KNOW- 
LEDGE OF CASHIER.—A bank brought an 
action to enforce a chattel mortgage 
given to secure certain notes, transferred 
by the payee to the bank before matur- 
ity for value. Certain defenses were 
interposed, which were only available 
against the bank in case the notes were 
not negotiable, or in case the bank took 
the notes charged with knowledge of 
such defenses. 

The contention that the notes were 
non-negotiable was based on the fact 
that they provided for the payment of 
reasonable attorney’s fees in case the 
notes should be collected by action, The 
court disposes of this contention by 
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pointing to its decision in Chandler v. 
Kennedy (63 N. W. 439) in which it 
held a provision for attorney’s fees is 
void and does not affect the negotiabil- 
ity of the note. 

The further contention was made that 
even though negotiable, the bank took 
the notes subject to defenses, because 
the bank’s cashier was a member of the 
firm which were payees of the notes; as 
a member of the firm he was charged 
with knowledge of all detenses to the 
notes and, as cashier of the bank, his 
knowledge as a copartner was charge- 
able to the bank. The fact appeared 
that in discounting the notes, such 
cashier acted for his firm and did not 
act as cashier of the bank; and that the 
bank acted entirely through its discount 
committee, of which the cashier was not 
amember. Held, under such circum- 
stances, the knowledge of the cashier is 
not imputable to the bank—Nat Bank 
of Commerce of Pierre v. Feeney, S. 
Dak. S. C. April 6, 1897. 


VERMONT. 

National Bank—Transfer of shares to 
escape assessment—The holder of shares 
of stock in a national bank, not know- 
ing the bank to be actually insolvent, 
but having advice of facts, not generally 
known, which indicated that there was 
such uncertainty as to the bank’s ability 
to stand a run, then begun, that it would 
be safer for him to dispose of his stock, 
transferred his shares to his irrespon- 
sible children with intent that, if all 
came out well, they might have it, while 
if the bank should meet with disaster,he 
would not have to throw good money 
after bad. Held, a transfer made with 
such intent cannot stand against the 
creditors of the bank,—Foster v. Lin- 
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coln’s Executor, U. S. Cir. Ct. of App 
Second Cir. Feb, 27, 1897. 
WASHINGTON. 

National Bank—lIncrease of Stock.— 
Where a vote by the stockholders of a 
bank to increase the capital stock to a 
certain amount never became effective 
because only one-half the proposed in- 
crease was subscribed and paid for, the 
board of directors was not authorized to 
cancel one-half the proposed additional 
stock which had not been subscribed 
for, nor to give the assent of the corpor- 
ation to an increase to any amount; the 
shareholders alone being authorized to 
determine whether there should be any 
increase, and to fix the amount. Anda 
stockholder who subscribed and paid 
for new stock issued under the original 
plan is entitled to recover back the 
amount thus paid, even though there 
was afterwards a valid vote of the stock- 
holders to increase the stock to the 
smaller amount, as he never assented to 
a subscription for stock under the new 
plan. 

2. The bank’s articles of association 
provided that meetings of shareholders 
might be called by the board of direct- 
ors, or by any three shareholders. A 
meeting was called by the president and 
cashier. Held, a resolution passed at 
such meeting was not a valid act of the 
corporation, all the shareholders not 
being present. 

3. A stockholder ia a corporation is 
not estopped from questioning the val- 
idity of a stockholders’ meeting by reas- 
on of his participation in the proceed- 
ings by proxy, as his agent was only 
authorized to act at a lawful meeting.— 
Matthews v. Columbia National Bank, 
U. S. Cir. Ct. D, Wash, W. D. March 
21, 1897. 
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LOANS, DISCOUNTS AND OVERDRAFTS. 


A Paper read before the Texas Bankers’ Association at Belton, Texas, May 11, 1897, by M. B. Loyd, 
President of the First National Bank of Fort Worth. 


In banking we are governed by our 
surroundings and conditions, When the 
money market is close we are very con—- 
servative, and when otherwise we must 
grasp the situation as appears to us best 
and make the most of it. The latter 
condition often leads us to take risks 
that are not legitimate, We forget that 
we are to receive our little pittance 
of interest, while in other lines of bus— 
iness men make profits that justify them 
in taking what the commercial world 
calls *‘good business risks’. The banker 
cannot afford to indulge in any transact- 
ion which smacks of risk. It “must be 
considered absolutely safe when the 
transaction is made. It will be ‘‘a good 


business risk” quite soon enough, more 
latterly doubtful, and finally worthless. 
He should look first to the ability of the 
party borrowing, and to his business 


capacity and integrity. Should the ap- 
plicant be wanting in either, the loan 
should be promptly declined, Don’t tell 
him that your line of discount is full— 
don’t lie to him—but tell him plainly 
the transaction don’t suit you. Don’t 
suggest that if he will come in next week 
possibly you may accommodate him, or 
that if he will give his neighbor, John 
Smith, as endorser he can have the 
money. As a rule, John Smith has 
enough to do to pay his own debts. 
Should Smith endorse the note and have 
to pay it, you will incur his lasting hatred 
and you in turn will receive, perhaps at 
the end of a suit, your pitiful pittance of 
interest, and will have been the cause of 
ruining a fairly good man and citizen 
who will sing the song of damnation 


against all banks and bankers the remain- 
der of his natural life, and do it justly, 
too. I must not be understood as con- 
demning the practice of endorsing. 
There are times when endorsements are 
absolutely necessary. For instance, a 
man has a business friend who needs 
funds very badly to bridge over, or to 
use until he can realize. He is not well 
acquainted at the bank. His friend 
knows he is safe. To endorse costs him 
nothing; it relieves his friend and bene- 
fits the bank, and if the note is promptly 
paid he has established a credit that is 
worth something to the borrower. But 
speaking from the standpoint of a Texas 
banker, I must say that our business is 
done more on confidence than on collater- 
als. Our people have no collaterals ex- 
cept their herds. They have no bonds 
or warehouse receipts. They havetheir 
good names, their business capacity and 
their integrity. 

To successfully conduct a bank you 
must know your customers personally; 
know their habits, understand their bus— 
iness, talk and advise withthem. Should 
you have a customer who declines to 
make his business prospects clear to you, 
refuse his business. He wants to use 
your money, and you have a perfect right 
to know what he intends doing with it, 
There should be perfect confidence be- 
tween banker and customer; not merely 
confidence, but friendship, for their in- 
terests are mutual. 

In renewing loans, which weall do, if 
the borrower requests you to add the 
interest and make it a part of the renew- 
al, suggesting that all you want is the 
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interest, refuse it promptly and proceed 
to collect (not by suit, however) or take 
additional security, Thesooner you get 
rid of this customer the better off you 
will be. Let some one else educate him 
in business methods. Of course he will 
traduce all banks, but that’s all right. 
When a man gets so low down that none 
will stoop to abuse him he may as well 
quit banking and migrate. 

As to overdrafts, they should not be 
encouraged. Perhaps you will be sur- 
prised when I tell you I do not condemn 
the custom of allowing them temporarily. 
They are absolutely necessary occasion- 
ally, for a short time only. You must 
consider your customer. Possibly he 
does not live in your town and is buy- 
ing stock or putting upa list of cot- 
ton and don’t know just what amount he 
will need, and will fix up when he is 
through. Back your judgment. At 
one time my bank had a capital of only 


$50,000, I allowed a boy to overdraw to 
the extent of $52,000, and did not con- 


sider that I was taking any risk. I knew 
my man, what he was doing and all 
about him. But when a customer per- 
sists in wanting to keep his account in 
‘‘red”, you should have him close the 
account as soon as possible. Should it 
be done by note, as a rule you should 
require good security, for the probability 
is that the note will not be promptly met 
at maturity. 

I wish to call your attention to a 
matter which I consider very important. 
It is the old tale—the customers of banks 
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other than our own. When a bank's 
customer seeks to change his account, 
nine times out of ten he wants something 
to which he is not entitled—more credit, 
and before accepting a new account of 
this kind you should investigate your 
man and his business methods thorough- 
ly. [had a little experience in this line not 
many years ago. Another bank’s cus 
tomer came to me and said; ‘‘I have de- 
cided to move my bank account; what 
inducements can you offer me?” | 
promptly replied in my own way; ‘‘None 
whatever, except to pay your checks 
when you have the money with us and 
sell you exchange at the usual rate”. [| 
asked him what was the matter with his 
bank, and he said he had ‘‘heard 
rumors”. I told him the rumors were 
malicious and false, and that his bank 
was as sound as mine or any other. I 
ventured toask how he stood with the 
bank, and to my surprise I learned that 
he was being carried, or to use his own 
language, had ‘‘a line”’ of so many thous- 
and dollars, and at that very moment 
the line was full. Asa matter of fact, 
he merely wanted to borrow money of 
me. Of course we didn’t trade. 

Before closing I desire to congratulate 
you on the present condition of the pol- 
itics of the country, the sound basis on 
which our currency is resting, the fine 
seasons our state has enjoyed, and the 
confidence that pervades the whole 
country, 

I predict peace and prosperity for the 
whole nation,and for Texas particularly. 


MUNICIPAL BOND DECISION, 


The Court of Appeals of Kentucky has passed 
upon the issue of $558,000 of refunding bonds 
recently issued by the City of Louisville, the en- 
tire issue of which was taken by Street, Wykes 
& Co. of New York at a premium of $40,000. 
The city was enjoined on the ground that the 
issue was invalid, inasmuch as it realized more 


money than was authorized. 

This has been upheld, and therefore a suffi- 
cient number of bonds will be recalled so as to 
leave the amount realized $558,000. This in 
the future will necessitate conditional bond is- 
sues, and has raised a new point in municipal 
finances, 
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THE BANKER 


IN HIS RELATION TO THE PUBLIC. 


aper read by J- E. Baker, cashier of the Bank of Alameda. California, at the Fifth Annual Convention of the 
California Bankers’ Association, held at Los Angeles, Cal., April 19 and a0, 1897. 


It is certainly very desirable that the 
relations between the banker and the 
community in which he is engaged in 
business should be of the most cordial 
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BAKER, 


and amicable nature, and it is equally 


true that in many instances such rela- 
tions fall far short of what they might 
and should be, to the disadvantage of 
both the banker and the public. 


J. E BAKER, cashier of the Bank of Alameda, Cal., 
was born in Western New York in 1849. He lived 
with his parentson a farm until the age of fifteen, 
when he became desirous of acquiring a college edu 
cation. He learned the art of telegraphy and worked 
diligently at that occupation, being rapidly promoted 
to remunerative positions. 

He accumulated sufficient funds to carry him 
through college and at the same time studied to pre- 
pare himself for the examinations necessary to enter. 
This required much night work, and during the first 
year in college the effects of overwork were manifest- 
edin a difficulty with the eyes which made it neces- 
sary to leave college. 

After resting until the beginning of the Sophomore 
year, another attempt was made to complete the 
course, but the former difficulty returned and he was 
obliged to abandon the attempt to finish his studies. 


If any suggestions can be made in 
this paper which will tend to promote 
such desirable relations, even if the 
ideas are not new nor entirely original, 
the mere fact of calling attention to mat- 
ters which are certainly important and 
reminding us of some lines of action 
which we may have forgotten, or failed 
to carry out, the brief time taken up by 
this address will we trust not be entirely 
wasted. 

When we remember that a bank is en- 
tirety dependent upon the community for 
its success we will realize how important 
it is that satisfactory relations be estab- 
lished and maintained. 

To be sure a bank may be quite inde- 
pendent so far as loaning its own capi- 
tal is concerned, but the object of estab- 
lishing a bank is to secure deposits. It 
is not necessary to impress the public 
with this fact, but it is nevertheless 
true, 

Capitalists can readily loan their owr. 
money without maintaining an expen- 
sive institution for that purpose. So 
we may conclude that the banker’s suc- 





He shortly thereafter moved to California where 
his health became completely restored. He soon ob- 
tained an excellent position as manager for the Wes- 
tern Union Telegraph in San Jose. After four years 
of service in this capacity, he was offered a positionin 
one of the San Jose banks, and two years later, in 
1878, was placed in charge of the Bank of Alameda, 
which was organized at that time. Since then he has 
practically been the manager of that institution, with 
the position of cashier. 

The Bank of Alameda has been prosperous, and he- 
sides paying liberal dividends, has accumulated a 
surplus of upwards of so per cent. of the paid up cap- 
ita] stock. 

The gratifying success of the bank is the natural 
result of =he policy pursued toward the public as set 
forth in the address delivered by the cashier before 

he California Bankers’ Association, 
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cess will depend entirely upon the rela- 
tion he bears to the community. First, 
confidence must be established. For 
this two elements are necessary, charac- 
ter and financial standing. 

The latter needs no comment, A 
reasonable amount of paid up capital 
and the public is satisfied on that score. 
And, by the way, we are glad to observe 
that banks which are the most deserv- 
ing of contidence,publish as capital only 
the amount actually paid up. But char- 
acter—that is more difficult to impress 
upon the public. 

Granted that our banker isa man of 
sterling integrity, the public must have 
some knowledge of that fact before con- 
fidence is established. 

He should take some pains to become 
acquainted, especially with the leading 
men of the community. Take an inter- 
est in public enterprises and improve- 
ments, never for speculation, but always 
for upbuilding and advancing public 
welfare. 

We hold that it is not only a matter of 
policy but a moral obligation for the 
banker to be friendly in every possible 
way consistent with his responsibilities, 
always courteous to rich and poor alike, 
never impatient; as Talleyrand said: 
**Above all, gentlemen, no heat.” 

Another great writer, Emerson, has 
summed up the perfection of manners 
in these two words, ‘‘Cheerful self-con- 
trol.” That is worth noting—cheerful 
self-control, 

In short, courteous but firm treatment 
in every case will accomplish the best 
results, 

To be too subservient, to bow too low as 
Czesar said of Cassius, breeds contempt 
and causes loss of respect for banker 
and bank. 

There can be no confidence without 
respect. 


LAW JOURNAL. 


We country bankers especially must 
listen to much from our customers that 
does not interest us, must cultivate 
sympathy with them in their troubles 
and be willing to give counsel and ad- 
vice, 

Must patiently explain business prop- 
ositions which seem very simple to us 
because of our greater experience. 

Our own aches and pains or domestic 
troubles have no place in the bank. We 
must seem happy and cheerful at all 
times, whether we are so or not. 

There are many little accommodations 
which we might consistently refuse, but 
if granted they work no detriment to 
the bank and make us friends. Shall 
we not in such cases discommode our- 
selves a little to establish our business 
more extensively? 

We believe that by the exercise of 
good judgment all this kindliness may 
be practiced without loss of that proper 
dignity which should always be main- 
tained and is an important element in 
establishing confidence, and also with- 
out falling into the most common and 
most fatal error committed by bankers, 
namely, the improper use of other 
people’s money. 

And right here let me say a word in 
defense of the banker who is often 
abused and maligned for refusing to 
loan money and for collecting debts 
when his action causes great distress 

We have all doubtless been placed in 
the trying position of sympathizing 
keenly with a distressed creditor, our 
kindlier feelings aroused by suffering, 
yet powerless to help without proving 
false to the trust and the obligations 
placed upon us. And we almost forget, 
as the creditor and his friends often for- 
get entirely, that the banker has no right 
to be charitable with other people’s 
money. That to practice benevolence 
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with the funds of others is positively 
criminal, 

The judge upon the bench is not nec- 
essarily hard-hearted or cold-blooded 
because he executes justice though it 
causes the keenest distress 

if he were swayed by his benevolent 
feelings, he would be a failure and unfit 
for his high position, 

The banker must absolutely consider 
the interests of the bank first, the inter- 
ests, even the so-called necessities, of 
customers, secondary. 

The successful banker must perform 
the very difficult feat of forming and 
maintaining numerous friendships and 
at the same time not be swerved a 
hair’s breadth by these friendships in the 
transaction of bank business. 

He must be like a hand of steel, cov— 
ered by a glove of velvet. 

A banker’s relatives had best do busi- 
ness with some other bank. 

A judge is not allowed to try a case 
wherein his relatives are interested par- 
ties, 

There is much in the manner of refus- 
ing a favor. In one way it may make 
a bitter enemy; when done in another 
way it may give no offense whatever. 

It has been said of some one that his 
manner was so affable that it was a 
pleasure to be refused a favor by him. 

Often the giving of offense may be 
avoided in important cases by delaying 
the answer for consultation with other 
officers or referring to the Board of Di- 
rectors, 

They are perfectly willing to take such 
responsibility, and a refusal is received 
with better yrace from an indefinite 
body than from a single individual. 


Bank officers often cause unnecessary 
trouble for themselves and their institu- 
tions by assuming responsibilities which 
they had best leave to the directors. 
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Better assume too little responsibility 
than too much, 

Our customers will transact their bus- 
iness with us just about as we educate 
them to do. 

If we set them the example of absolute 
promptness and the strict observance of 
business principles and make it kaown 
the very first time that the rules of the 
bank are broken or infringed upon that 
such infringement will not pass unno- 
ticed, they will soon learn to adopt the 
bank’s methods and have far greater re- 
spect for and confidence in the bank for 
its strictness, 

But if the banker is careless and slip- 
shod in his methods, his customers will 
take every advantage of such a condition 
and the business svoner or later become 
entireiy demoralized. 

These suggestions apply particularly 
to overdrafts and the prompt meeting of 
obligations, 

In the case of overdrafts, an ounce of 
prevention is worth a pound of cure. A 
prompt notice in every instance if the 
customer is financially responsible, wiil 
soon suffice. 

If the customer is of doubtful stand- 
ing, the method ot preventing an over— 
draft is obvious. 

It is poor policy to allow commercial 
notes, however good or desirable to re- 
tain, to run past maturity. 

Better in every case be renewed if not 
paid. Better for the banker that he 
have no overdue paper; better for the 
borrower in enforcing the habit of 
prompt business methods, and even 
more essential in the case of a joint 
signer or indorser who, while he may 
be legally held for payment, is liable to 
suffer great injustice, by supposing that 
the note had been paid as agreed, and 
finding out at some indefinite time later 
that he had been treated unfairly in not 
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at least being notified of the extension 
of time. 

The utmost fairness should character- 
ize every transaction of a bank which 
expects to establish and maintain a de- 
sirable reputation. 

To take any advantage in the way of 
charging an unusual rate of interest in 
any particular case is very short-sighted 
policy and will surely work an injury to 
the bank. 

The shaving of notes or salary war- 
rants is of very doubtful expediency. 
We firmly believe there is more profit in 
the long run in cashing salary warrants 
without charge. , 

Law suits, including foreclosure of 
mortgages, bring a bank into disrepute, 
and of course should be avoided when 
there is any possible means of doing so, 
even if some sacrifice is necessary to ef- 
fect a compromise. 

Fortunate is the bank which has an 
officer who possesses diplomacy in the 
handling of such cases, 

You ask how may foreclosure suits be 
avoided. The answer is: 

First, ascertain the circumstances of 
the borrower before accepting his real 
estate security, Although the margin 
may be sufficient, if he is not so situated 
as to be able to pay interest promptly, a 
foreclosure suit is almost inevitable; bet- 
ter not make the loan. 

Second, if the bank must take prop- 
erty, induce the borrower to make a 
deed at once, giving in return an agree- 
ment to reconvey within a given time, 


The National Park Bank has deposited some 
more gold in the clearing-house vaults in ex- 
change for certificates, and the last deposits am- 
ounting to $600,000, make the total amount of 
gold on deposit at the clearing house for the 
associated banks, at this date [June 15th] $55,- 
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if payment is made. This avoids the 
embarrassment to both borrower and 
banker of having the proceedings 
dragged before the public month after 
month, saves costs and answers every 
purpose for both parties, 

Avoid large loans. 

And avoid loans to friends of the 
bank. Probably nine tenths of all bank 
failures are attributable to 
causes, 

The wise banker will be adamant 
against allowing either of these lines of 
business to assume proportions which 
could by any possibility embarrass the 
bank. 

Finally, the banker holds a position of 
great and moral influence in the commu- 
nity. Heis looked upon, especially by 
young men, as the ideal successful busi- 
ness man. His character, habits and 
conduct are carefully noted,even copied, 
and he wields an influence over the 
character and lives of others far greater 
than he realizes. 

How important then, that he be most 
strict in his integrity,upright and noble 
in conduct, free from vices which might 
lead others astray. 


these two 


In short, such men 
as Itrust we all are and will be when 
we shali again return to our homes and 
resume our relations to the community 
where our lot has been cast. 

May we be an honor and a benefit to 
all with whom we shall henceforth be 
associated, and may this convention, and 
even this family address aid us in our 
relations to the public. 


The National Park Bank has the 
largest amount of gold in its cash reserve of any 
of the banks in the city, its average daily hold- 
ings during the week June 7—12 being $9,000,- 
000, which taxed even its large vault accommo- 
dations so much that clearing-house storage 
facilities were again availed of. —Ev. Post. 


000,000, 





PLEDGES BY STOCKBROKERS. 


THE RIGHT OF A STOCKBROKER TO PLEDGE HIS CUSTOMER’S SE- 
CURITIES AND LIMITATIONS UPON THAT RIGHT. 


AN IMPORTANT DECISION 


AFFECTING STOCKBROKERS RENDERED BY THE AP- 


PELLATE DIVISION OF THE NEW YORK SUPREME COURT.* 


A decision of considerable importance 
to stockbrokers as being in apparent 
curtailment of the rights which they 
have been supposed to have in the 
pledging of securities held by them, be- 
longing to their customers, has recently 
been rendered by the Appellate Division 
of the New York Supreme Court in an 
action brought by a firm of stockbrok- 
ers against a customer for a balance due 
on speculative account. The decision, 
in brief, is that where stockbrokers who 
have bought stocks for a customer on 
margin, mingle them with other securi- 
ties and pledge them for the benefit of 
their own business for a loan to them of 
greater amount than the indebtedness 
due from their customer, and do not at 
all times retain in their possession other 
securities of like kind or amount for de- 
livery to the customer on payment of his 
indebtedness, the brokers are guilty of 
a conversion of the securities. 

It has always been customary with 
Wall street brokers, as we understand, 
to mingle the securities of customers 
when pledging them for loans, which re- 
sults, of course, ina pledge of the se 
curities of each individual customer for 
an amount greater than his indebtedness 
to the broker. If this decision is sound, 
then stockbrokers can nolonger do this, 
but must obtain separate loans on the 
securities of each customer, and for 
amounts not exceeding the customer's 
indebtedness, 


*Douglas v. Carpenter, N. Y. S. C., Appellate Div., 
First Dept. 


We append a complete summary of 
the facts and opinion. 

The action was brought by the firm 
of Douglas & Jones, bankers and stock 
brokers, of New York city, members of 
the N. Y. Stock Exchange, to recover 
the balance of an account due by their 
customer, Robert B. Carpenter, grow- 
ing out of speculative stock, bond and 
grain operations, conducted by the 
stock brokers for their customer oa 
margin, 

The customer made the claim that 
there had been a conversion by the 
brokers of certain securities belonging 
to him by their having pledged the 
same, and that he was entitled to dam— 
ages for such conversion. 

A judgment was entered in favor of 
the brokers upon a decision of a referee, 
and this judgment is now reversed and 
a new trial ordered by the appellate di- 
vision. In their opinion the court state 
and consider the following question. 

Were the stockbrokers guilty of a conver- 
sion of their customer's securities by pledging 
them for the benefit of their own business, 
mingling them with other securities, and ob- 
taining loans thereon for a greater amount 
than the indebtedness by the customer to the 
brokers on account thereof, and without re- 
taining in their possession other securities of 
a like kind and amount? 

The court first announced the follow- 
ing undisputed propositions: That the 
relationsof pledgor and pledgee existed 
between customer and brokers, The 
securities were the property of the cus- 
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tomer and the brokers had a lien there- 
on for the amount of their advances. 
The unauthorized sale of the securities 
by the brokers would have been a con- 
version. An unauthorized loan of them 
by the brokers with the understanding 
that the borrowers might sell or dis- 
pose of them at pleasure would have 
been aconversion. Such sale or loan 
would not have been consistent with the 
general ownership and ultimate rights 
of the customer. No customer, how- 
ever general or long-continued, could 
make such sale or loan legal, because it 
would be inconsistent with the contract 
between the parties and in derogation 
of the property rights of the customer, 
The customer had the ownership of the 
securities, but not the right of posses- 
sion. His interest therein consisted in 
his right of redemption. By payment 
or tender of the indebtedness the lien 
of the brokers would have been dis- 
charged, and the customer entitled to 
immediate restoration of his property. 
The brokers might take title to the se- 


curities in their own name, and were 
not bound to retain or deliver the identi- 


cal securities purchased for the cus- 
tomer. Their duty was to keep on hand 
or under their control either the securi- 
ties of the customer, or a like kind and 
amount of securities, and to have them 
in such situation that the customer, by 
paying the amount due by him thereon, 
could, at any time, obtain them. This 
was what the brokers agreed to do, and 
so long as they did this, the fact that 
they used the securities while in their 
possession, awaiting redemption by the 
customer, would not amount to a con- 
version, 

The court further said that the gen- 
eral rule that a sale or loan constitutes 
a conversion of securities has been mod- 
ified to the extent that the sale or loan 
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of the identical securities of the cus- 
tomer will not be a conversion proviied 
the broker, at all times, keeps in 
possession or under his control, se 
ties of like kind and amount as t! 
sold or loaned. 

In the case before the court 
pledges were made by the brokers with- 
out keeping in their possession securi- 
ties of a like kind and amount; that is 
to say, the customer offered to make 
this proof and 


his 
iri- 
se 


the 


the evidence was ex- 
cluded, hence the decision proceeds on 
the theory that such was the fact. The 
pledges were made of the customer's 
securities, mixed and mingled with 
other securities, and for amounts larger 
than the indebtedness of the customer 
to the brokers, and no other securities 
of like kind and amount were kept in 
their place. 

Were such pledges, conversions of the 
securities, as sales or loans of the securi- 
ties would have been, had the transac- 
tions been such sales or loans? 

The court says that all the reasons 
that operate to render sales or loans of 
the securities conversions, are equally 
applicable to such pledges as made in 
this case, Any disposition of the cus- 
tomer’s securities by the brokers which 
would deprive him of his right to imme- 
diate possession thereof, upon payment 
or tender of the indebtedness by him to 
the brokers on account of such securi- 
ties, would amount to a conversion there- 
of. A sale or loan would do this, no 
securities of a like kind and amount 
being kept in their place, because the 
securities would be gone and could not 
be delivered to the customer. 

It would not do to say that the brok- 
ers might go into the market and buy 
other securities of a like kind and 
amount on payment or tender being 
made by the customer, because the 
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brokers might not have the funds to 
purchase the new securities, and the 
only reliance the customer would have 
would be the personal responsibility and 
ability of the brokers, whereas he has a 
right to rely upon the securities them- 
selves, and if they were retained he 
get them, whether the brokers 
were responsible or not. 

It is not doubted but that the brokers 
might lawfully have pledged the custom- 
er's securities by themselves, separate 
and apart from others, for an amount 
not exceeding the indebtedness to them 
In such case 
the customer would have been protected 
because he could have gune to the 


could 


by the customer thereon, 


pledgees and have obtained the securi- 
ties by payment or tender of the 
amount of his indebtedness and 
nothing more; but mingling them with 
other securities and pledging them for 
an amount larger than the brokers’ in- 
debtedness would have placed them 
where the customer could not have ob- 
tained them by a payment or tender of 
the amount of his indebtedness, and 
would have been illegal and unauthorized 

The court says it will not do to say 
‘that the brokers might¢ be able to get the 
customer’s securities released from the 
pledges made by them by paying up the 
whole or a part of the amount for which 
the pledges were made, and so be able 
them to the customer on 
payment or tender of the amount of his 
indebtedness. His doing this, like his 
purchasing other securities in the case 
ofa sale or loan already referred to, 
would be dependent upon his having the 
funds to pay the amounts for which the 
pledges had been made or his ability to 
get such securities released; and the 
same reasoning is applicable to pledges 
as wuuld apply to sales or loans under 
like circumstances, 


to surrender 
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The referee based his decision upon 
this point upon the consideration that 
‘*ail the customer has a right to require 
is adelivery of his property on payment 
of the brokers’ lien thereon, and the 
proof before me is that the Plaintiffs at 
all times had the control of the stocks and 
bonds bought and carried by them for 
the defendant, and were at all times able 
and ready to make delivery of them to the de 
Jendant on payment of the balance due on 
his account.”” The court says if this state- 
ment were to be regarded as absolutely 
true, the judgment for the brokers might 
be sustained upon such facts, but that 
it must be remembered the customer of- 
fered to prove a different state of facts, 
namely, that instead of the securities 
being at all time under the control of 
the brokers so that they were always 
able and ready to deliver them to the 
customer on payment of his indebted. 
ness, the securities were mingled with 
other securities and were pledged to 
third parties for amounts larger than the 
indebtedness by the customer to the 
brokers. That this evidence was ex- 
cluded, and if it had been received and 
relied on, it would have appeared that 
the control of the brokers and their 
ability to deliver the securities, rested 
upon their personal ability to discharge 
the amounts for which the pledges were 
made or otherwise obtain possession of 
the securities. That if such pledges had 
been made and the brokers had ab- 
sconded or become entirely insolvent, 
the customer would not have been able 
to get possession of his securities by 
merely paying the indebtedness thereon 
by himself to the brokers. Such pledges 
of the customer’s securities, the court 
says, would be illegal and a conversion 
of such securities. 

The court, therefore, reverses the 
judgment for the brokers and orders the 
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case back fora newtrial. The opinion 
of the court, all the main points of 
which are summarized above, is de- 
livered by Williams J., and is concurred 
in by Van Brunt, P.J., and Rumsey and 
Parker, JJ. 

Patterson, J. while concurring in the 
conclusion that the rejection of evidence 
by the referee tending to show that the 
brokers did not perform their full duty 
with reference to the bond and _ stocks 
bought for their customer, was erron- 
eous and that the judgment should, 
therefore, be reversed, does not concur 
in the views expressed in the main opin- 
ion, nor in the inference to be drawn 
from them, respecting the general ques- 
tion of what constitutes a conversion by 
a broker of stocks and bonds bought by 
him on margin for a customer. After 
citing certain decisions, he says: 


“The effect of these decisions is that 
the broker may use in his own business 
shares purchased on margin and held by 
him for advances, and he is bound, only, 
to be ready, on demand, to give his cus- 
tomer his shares or an equal number, 
He cannot, of course, purchase after a 
demand and speculate on his customer’s 
speculation, but he must always be in 
readiness with shares, actually available, 


ACCOUNTANTS’ 


Mr. A. S. Patterson, of the firm of 
Patterson & Corwin, Certified Public 
Accountants, New York, sails for Europe 
June 29th, on a trip which combines 
both business and pleasure. Mr. Pat- 
terson intends to visit both London and 
Paris in July, The review and analysis 
of the affairs of the Baltimore & Ohio 
Railroad Co. which was published a 
short time since, and received such 
marked attention in investment circles, 
was, it will be remembered, the work of 
Mr, Patterson's firm. 


The immense value to the investment 
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in the course of business, for deliver 
from the date of the execution of his cu 
tomer’s order. That does not curtail h s 
right to use the shares in his busines:, 
and until demand is made. What 
is meant by the phrase ‘having ai- 
ways in his possession?’ I do not unde: - 
stand it to be that he must havea certi- 
ficate of sharesin actual and continuous 
physical possession, but that he must 
have the shares alway uader his contro’, 
so that when in due course ot business he 
is called upon he can deliver without 
going into the market tobuy. He does 
not convert the stock of his customer, 
simply by using it, in the ordinary way 
in which brokers conduct their business 
by borrowing money to carry all their 
customers’ stocks, pledging and repledg- 
ing even in bulk from time to time 
according to the custom of their busi- 
ness and as the necessities of their trans- 
actions may require and to enable them 
to hold the shares so long as they have 
shares under their control and available 
to perform their specific contracts with 
their customers when called upon to do 
so. But the offer of the defendant is 
broad enough even to cover this view of 
the broker’s relation to his client. The 
words used in the offer are the same 
words employed by the courts in speak- 
ing of the duty of brokers, and should 
be construed in the same way. I there- 
fore concur in the reversal of the judg- 
ment,” 


NOTES. 


public of a body of trained experts, who 
are competent to diagnose the accounts 
and condition of corporate enterprises 
and certify the true state of affairs is 
coming more and more to be appreciated, 
When the past is reviewed and the 
enormous amount of money invested 
and lost in the securities of corporations 
by reason of inadequate knowledge of 
their condition is contemplated, the 
wonder is the demand for professional 
investigation of facts and report of con- 
dition by disinterested experts, did not 
become more general long ago. 
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T* 
of th 
Liability of Indorser after Maturity. 
, VERMONT, May 25, 1897. 

Editor Banking Law Journal: 

A gave a note to the order of B, which 
not paid at maturity. Bafterwards brings note 
to bank and asks bank to purchase. Bank 
agrees to purchase if B, who is responsible will 
indorse. B indorses note in blank. What is the 
nature of B's liability? Must presentment be 
made to the maker, and B notified in case of 
If so, when? Or is B absolutely 


was 


non-payment? 
liable on note? 
Cashier. 


it has been held in Vermont that to 
charge the indorser of an overdue note, 
demand must be made and notice given 
as if the note became dueon the day of 
the indorsement, Landon v, Bryant, Vt. 
S. C. Oct. Term, 1896. Therefore, unless 
the bank has done this with the note in 
the present case, or Bhas in some way 
waived demand and notice, B is not liable 
and the bank has only the responsibility 
of A to depend on, for the recovery of 
its money. In the case we cite, a very 
similar transaction occurred, A note was 
indorsed after maturity and the pur- 
chaser from the indorser had failed to 
make demand and give notice on the 
same day, doubtless being ignorant of 
this requirement of law, He sought, how- 
ever, to establish a waiver by the indor- 
ser, and to hold him upon this ground. 
The court held there was no evidence 
sufficient to establish awaiver, It said: 
‘‘Giving the testimony the largest scope 
possible,. its only tendency was to show 
that the defendant (indorser) understood 
the note was being bought to give the 
maker more time. The jury could not 
be permitted to infer a waiver from the 


iepartment is carried on for the benefit of all subscribers, who are entitled to submit questiors of «Ne 
\| interest, and expect prompt and careful consideration thereof, without charge. The names and places 
submitting inquiries are published, unless special request is made to the contrary. 


mere fact that the indorser had this 
understanding.” 

Moral: Don’t purchase an overdue note 
from an indorser, on the mere responsi- 
bility of his indorsement, but couple 
with indorsement an express weiver of 


demand and notice. 


Bank Not Bound to Know Indorsement 
of Payee of Cashier’s Check. 


, June to, 1897. 
Editor Banking Law Journal: 

Dear Str—It is customary for banks (by their 
officers) to issue and give Out written orders on 
themselves for the payment of money by them- 
selves, the banks, which orders are called 
‘‘cashier’s checks,” being in form and wording 
similar to ordinary checks. Several banks have 
been advised that these orders (cashier's checks) 
are nothing but certificates of deposit. Do you 
agree that these adviser’s conclusions are cor- 
rect, and that where the by-laws of a clearing- 
house provide that the bank's clearing house 
stamp shall not guarantee the endorsement of 
the original payee of a certificate of deposit,that 
the by-law is likewise operative that the bank’s 
clearing house stamp will not guarantee the en- 
dorsement signature of the original payee of a 
‘“‘cashier’s check?” 

The clearing house by law provides, that the 
bank's clearing house stamp shall guaranty the 
validity and regularity of all prior endorsements 
ON ALL NEGOTIABLE PAPER THAT IS CLEARED, EX- 
cepr the endorsement of an original payee of a 
certificate of deposit. ‘*Banker.”” 


We do not see how, by any subtlety 
of construction, the clearing house by- 
law, excepting from the guaranty of in- 
dorsement by a collecting bank, the 
indorsement of an original payee of a 
certificate of deposit, can be said to em- 
brace within the exception, the indorse- 
ment of the original payee of a cashier's 
check. Banks are held to know the sig- 
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natures of their depositors, and as these 
signatures are not only appended as 
drawers, to checks ordering the payment 
of general deposits, but also appended 
as payee-indorsers to certificates of de- 
posit, ordering the payment of money 
represented thereby, the reason for ex- 
cepting from a rule guaranteeing to the 
bank all indorsements, that of the payee 
of a certificate of deposit is apparent. 
Such payee is a depositor and the bank 
is bound to know his signature, equally 
with the signature of the drawer of a 
check, and is not entitled to have the 
validity and regularity of a signature 
which it is presumed to know all about, 
guaranteed to it. But this reason is 
wanting in the case of a cashier's check. 
The payee of such a check is not, ordi- 
narily, a depositor who has placed his 
signature with the bank and the bank is 
not bound to know concerning the gen 
uineness of his signature any more than 


is the maker of a note bound to know 
the genuineness of the payee’s signa- 


ture. Concerning this latter, if the 
maker of a note pays it to the holder, 
and it turns out that the payee’s in- 
dorsement has been forged, he is not 
bound to any knowledge of the payee’s 
signature, nor estopped to deny its gen- 
uineness, but may recover the money 
from the one to whom he paidit. With 
equal reason ifa bank should pay on a 
forgery of the payee’s signature to a 
cashier’s check, it would not be bound to 
know the signature, and could recover 
the money. 

In this state of the law, it is obvious 
that the clearing house by-law in pro- 
viding for the guaranty of indorsements 
generally, and excepting such guaranty 
in the case of the indorsement of the 
payee of a certificate of deposit, the val- 
idity of which the bank was bound to 
know, could not have been intended to 
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embrace within the exception th: 
dorsement of the payee of a cas! 
check, the genuineness of whic! 
bank was not bound to know. 


Attestation of Chattel Mortgace. 


BANK OF BENSON, 
Benson, Minn., June 16, 1807. 
Editor Banking Law Journal: 


DeaR Sir—I herewith enclose a newspaper 
cutting of our new Chattel Mortgage Law, 
passed at the last session of our Legislature, 
You will see it requires two witnesses, also to 
be acknowledged, &c. Now, as ours is a small 
country bank, and nearly all our working force 
consists of our officers and stockholders, we find 
it very inconvenient to have to go outside the 
bank to get disinterested witnesses to the exe- 
cution of a chattel mortgage; and what we wish 
to know is: Are our officers and stockholders 
competent to act as witnesses in such cases? 

Further: Under our old chattel mortgage law, 
the filing of a chattel mortgage with the town 
clerk, &c. constituted notice to all subsequent 
encumbrancers, Xc. for two years after the ma- 
turity of the indebtedness secured thereby; also 
we could, prior to the expiration of said two 
years after maturity, file an affidavit, which had 
the effect of continuing the notice one year 
longer, and we could continue’ such filings 
yearly thereafter with like effect, as long as the 
indebtedness was not outlawed under our stat- 
ute of limitations. 

Now what bothers us is, what is the status of 
chattel mortgages filed before the new law took 
effect? The notice on many of them, as extend- 
ed for one year by the last affidavit filed,is about 
to expire, and we wish to continue them in 
force, as notice to subsequent encumbrancers, 
&c. and we are at a loss what course to pursue. 
Kindly inform us in the next Journal. 

Yours truly, 
F. M. Thornton, Pres. 


1. The section of the chattel mort- 
gage law in question provides: 


‘‘No mortgage of personal property 
shall be notice of any fact as against tne 
creditors of the mortgagor or subse- 
quent purchasers or mortgagees of the 
property in good faith unless the same 
is attested by two (2) witnesses and ac- 
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knowledged before some officer author- 
ized to take acknowledgments.” 


Chere is no doubt but that an officer 
(not a stockholder) of the mortgagee 
corporation would be a competent wit- 
ness; and probably also a stockholder, 
unless such attesting witness should be 
regarded in the same light as a notary 
public, who when a stockholder, has 
been held in some cases incompetent to 
take the acknowledgment of a mortgage 
to his corporation. (See article on com- 
petency of notary public in this number). 
But the difference between a notary and 
an ordinary witness is that while the 
office of both is to establish the fact of 
execution, the notary is a public official 
whose certificate establishes the fact offi- 
cially, unless impeached, while the at- 
testing witness has no such public or 
official character. 

We think that as the disqualification of 
parties to transactions or parties in inter- 
est from giving testimony has been remov- 
ed, the fact of a witness being a stock- 
holder of amortgagee would not affect 
his competency, in the absence of a dis- 
qualifying statute, although we regard 
the question as not free from doubt; for 
if the witness was an individual mort- 
gagee, it would seem quite probable 
that, apart from statute, he would be 
declared incompetent on some ground; 
and if so, the same reason might extend 
to a party beneficially interested, such 
as a shareholder of a mortgagee corpor- 
ation. 

In the case of attesting witnesses to 
wills the statutes in many states express- 
ly disqualify as subscribing witnesses, 
legatees, devisees or persons beneficially 
interested. In Minnesota, in the case 
of wills, the statute does not expressly 
disqualify such persons, but it arrives at 
the result of preventing them from be- 
coming witnesses by a provision that 
“all beneficial devises, legacies and gifts 
made or given in any will toa subscrib- 
ing witness thereto shall be wholly void 
unless there are two other subscribing 
witnesses to the same,” etc. But there 
is no statutory provision in Minnesota 
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disqualifying witnesses to chattel mort- 
gages by reason of being beneficially 
interested in the mortgage, and the 
chances are, the court would hold stock- 
holders, as well as officers of a corpora- 
tion mortgagee, competent as attesting 
witnesses thereto; especially as the new 
statute provides for a double attestation 
—officially before a notary, and private- 
ly before two attesting witnesses—a sort 
of superfluous provision. 

2. Section 25 of the act makes it appli- 
cable to mortgages already filed; ‘‘the 
liens thereof shall continue and be ex- 
tended in all respects as hereinbetore 


provided.” Hence it would seem that 
section 4, providing for the duration of 
the lien and notice from the time of 
filing until paid, or barred by the statute 
of limitations, except that as against 
creditors of the mortgagor, and subse- 
quent purchasers, the lien not to exceed 
six years from time of filing, would have 
the effect of continuing mortgages pre- 
viously filed, in force, down to the end 
of the statutory period of their life, 
without any further, yearly, filing, 


Protest on Saturday Forenoon in 
Michigan. 
UNION NATIONAL BANK, 
Derroit, Mich,, June 4, 1897. 
Editor Banking Law Journal: 

Dear Six —Kindly inform me whether it 
would be proper and legal to protest a dishon- 
ored check on Saturday forenoon, Saturday 
being a half holiday in this state. 

Yours respectfully, : 
J. B. Padberg, Cashier, 


Unless there has been some holiday 
legislation during the 1897 session of 
the Michigan legislature to thecontrary, 
(we have not yet received copies of the 
new laws) dishonored checks can be pro- 
tested on Saturday forenoon in Michi- 
gan. Chap. 1:85 Laws 1893 makes 
Saturday afternoon a legal holiday; but 
Saturday forenoon is a business day, 
and there is no provision, as in New 
York, that when a check is dishonored 
on Saturday forenoon, it may be pro- 
tested on Monday. 
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CORRESPONDENCE. 
A Bli-Metallic Currency. 


Editor Banking Law Journai: 


DEAR Si1x:—I find that Mr. Gottsberger has 
criticised my article in your April Journal se- 
verely, stating that my statements are so incor- 
rect that ‘It is unnecessary to quote further, as 
the incorrectness of the matter quoted is so gre- 
vious that dependence cannot be based on 
argument based on such statements.” 

I beg to affirm that Mr. Gottsberger has no 
right to impose upon the readers of your Jour— 
nal that I was dealing with the commercial 
value of silver by the language used in my ar- 
ticle. He will not find the word Bullion used 
Once by me in that article. He knows full well 
that silver bars are not usually shipped in kegs. 
He wants to know in what manner the foreign- 
er would be paid if we had the Bimetallic Legal 
Tender Certificate Currency system in vogue? 
If there was only one form of redemption money, 
gold and silver ingots kalf and half, at ratio 
value 1 of gold to 16 of silver by weight, he 
could get only that or merchandise to withdraw 
from our shores. 

In regard to ‘‘gold being 1.29 as bulky as sil- 
ver, value for value,” under the ratio I to 16— 
or 23 22-100 grains of gold to 3714 grains of 
silver—the amount that the United States mint 
puts into each kind of a dollar, your readers 
can rest assured I was correct in my statement, 
and also as tothe weights of $1,000,000 of gold 
coin in 20 kegs of 1olbs. each, avoirdupois 
weight—the gold coin weighing 3685 5-7 lbs. 
avoirdupois and the gold therein weighing 
3317 1-7 lbs. avoirdupois, a variance with Mr. 
Gottsberger’s statement that $1,000,000 gold 
bullion would weigh 4,030 lbs. avoirdupois. I 
assume he was writing about pure gold, as the 
bar that he saw at the U. S, Assay office was of 
that quality, being worth $20.67-++ per oz. 

Also, I assume that when he writes of silver 
bullion, he means silver bullion 1,000 fine for 
the bar, by specific gravity test, that he says 
contained 40 6875 cubic inches figures out to be 
approximateiy that kind of bullion. 

Therefore if the 136,629 lbs., avoirdupois, 
weight of silver bullion that he writes of was 
the ‘‘pure stuff” its value would be at 61 cents 
per troy oz., $1,215,428 811/-100, a value largely 
in excess of $1,000,000, 

My arithmetic said 7,000 grains makes a 
pound, avoirdupois, and 480 grains makes a 
troy ounce, and 437% grains makes an avoirdu- 
pois ounce. [na gold dollar there are 23 22-100 
grains of gold and 2 58-100 grains of alloy, and 
in a silver dollar there are 3714 grains of silver 
and 41'¢ grains of alloy, So that by using these 
figures in computing the weight or value of a 
million dotlars of each kind of metal, gold or 
silver, either coined or in refined bullion, the 
correctness can be easily determined of my 
statements. Also the weight ot $1,000,000 of 
standard silver dollars is 58,928 4-7 lbs., avoir- 


dupois. Add 6,000 lbs. for 600 kegs at 10 
avoirdupois each, and we have 64,928 4-7 
or 32% tons approx. There is an old 
‘*‘Don’t throw stones if you live in a glass house, 

Mr. Gottsberger says one of the strongest 
points against a Bimetallic Currency is on 
account of increased cost of storage and hand- 
ling. That’s no argument considering the cost 
that the people of the United States sustained 
during the Presidential canvass, whereby 
to get votes enough to beat Bryan and 
the Silverites. Anditis no argument against 
the shrinkage of values ruining thousands 
of good men, which ruin has come to them 
from this contention as to what kind of 
specie shall obtain in the United States as the 
money of redemption. In a previous article Mr. 
Gottsberger has said that the Bimetallic Legal 
Tender Certificate plan is but one for inflation. 

Now what are the national bank officers 
driving at in advocating a retirement of the U. 
S. currency but to help themselves to the field 
of circulation with their bond-backed paper 
money. The Silverite wants to get his silver 
turned into coin so that he can get into the same 
field. And while there was confidence abroad 
and at home the Silverite was gaining the field, 
for national banks did not retain their circula- 
tion and for a period of time it fell off largely. 

The fact is, our financial system is outof joint 
and the politician has got to have a hobby horse 
to ride, and the financial problem is a good one 
with which to parade before the peop'e. Now 
this silver coinage question is slumbering, and 
the people of the United States feel that at the 
next presidential campaign the question will be 
uppermost in it, unless the Republicans do the 
right thing before that time. 

By the Bimetallic Legal Tender Certificate 
System our country is open to the receipt of as 
much gold and silver as the demands of its com- 
merce will force to remain therein, But with 
the national banks making paper money, as 
some of them think they should be allowed to do, 
by a deposit of securities such as good railroad 
bonds, water company bonds, and such other 
bonds as may be considered good, the gold 
would disappear from our country. We do not 
want to be burst by inflation nor by internal 
shrinkage. 

The deposit of money into banks and its re- 
loaning out again is quite a sufficient means of 
healthy expansion of the debit and credit col- 
umns of the ledgers of banks without the mak- 
ing of money from the security of ‘the billions 
of bonds that can be manufactured as means of 
producing over expansion. 

Let a person study the state reports of banks 
of all kinds and observe how the debits and 
credits have increased in 20 years with only a 
small increase comparatively of money in the 
United States. Very respectfully, 

A Reader. 
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Embraeing Items of Interest in all the States. 


Readers are requested to communicate matters arising locally 


to enhance the interest and value of this department. 


Ellis H. Roberts, president of the Franklin 
National Bank, has been nominated by Presi- 
dent McKinley for United States Treasurer, 
and confirmed by the Senate. Conrad N, Jor- 
dan, the assistant treasurer at New York, was 
named by the president to succeed himself, and 
his nomination has also been confirmed. 


Ex-Secretary of the Treasury Carlisle has as- 
sociated himself, as counsel, with the law firm of 
Curtis, Mallett-Provost & Colt,50 Broad St. Wm. 
E. Curtis, the head of the firm, was Assistant 
Secretary of the Treasury under him. Mr. 
Carlisle will also have offices at Washington and 
at Louisville, Ky. He has not decided where 
he will make his home. 


Griswold & Gillett, bankers, of 66 Broadway, 
have made an assignment without preferences 
to William Fuller Tufts. The firm was not a 
stock exchange firm, and was rated at $75,000 to 


100,000, 


The Pinkerton Detective Agency, acting for 
the Protective Committee of the American 
Bankers’ Association, succeeded in arresting on 
May 13th and r4th, the two men charged with 
robbing the Yonkers Savings Bank on April 12th 
last. One of the men, Wallace Conners, was 
arrested in New York city on May 13th, and the 
other, Patrick Flanagan, was arrested on May 
14th in Elyria, Ohio. Thus, just one month 
after the perpetration of a bold robbery, and 
with the slightest of clews, was accomplished 
the successful capture of these two robbers. The 
Yonkers Savings Bank is a member of the 
American Bankers’ Association and this accom- 
plishment is only one out of many in recent 
years which shows the advantages of member- 
ship in the American Bankers’ Association and 
the great effectiveness of the detective force 
which it employs. 

Stephen Kelly has been elected president of 
the Fifth National Bank and Richard B. Kelly, 
vice-president. 


The Market & Fulton National Bank has been 
approved as clearing agent for the 8th Ward 


Bank of Brooklyn and the Union Bank of 
Brooklyn, which banks previously cleared 
through the Third National. The U. S. Nation- 
al Bank has also been approved as the clearing 
agent for the Colonial Bank. 


The annual convention of the New York State 
Bankers’ Association will be held at Saratoga, 
on July 15th and 16th. 


Attorney-General Hancock has written an 
opinion for Bank Superintendent Kilburn hold- 
ing that a trust company can invest part of its 
capital in a banking house to be used as its 
place of business. The Attorney-General says 
the banking law empowers trust companies to 
purchase and hold real property necessary and 
requisite for the business and purposes of the 
corporation, 


James G. Cannon, vice-president of the Fourth 
National Bank, New York, has been elected 
president of the National Association of Credit 
Men. 


Permission has been given to the Merchants 
Exchange National Bank of No. 257 Broadway, 
to act as the redemption agent at the clearing 
house for the Gansevoort Bank, which formerly 
cleared through the Third National. 


E. E. Poor, President of the National Park 
Bank, who has returned from a vacation of 
nearly three months in England, talked fre- 


quently with the leading London bankers, 
including the Governor of the Bank of England 
upon the financial and business situation. Mr. 
Poor Says: 

‘*The banks and bankers in London all report 
an exceptionally prosperous condition prevail- 
ing throughout Great Britain in every depart- 
ment of manufacture, commerce and business, 
There seems to be an improvement in their 
tone as regards affairs in this country, and they 
express the opinion that with a reform of our 
currency laws an equally prosperous condition 
awaits us. They are watching our affairs con- 
stantly, and are remarkably well posted upon 
the conditions prevailing here.” 





348 


Vice-President James G. Cannon, of the 
Fourth National Bank, upon his return from the 
meeting of the National Association of Credit 
Men at Kansas City, said: 

‘*We had a very satisfactory convention. Rep- 
resentatives were present from every large job- 
ing centre in the United States. A careful 
canvass of the delegates present indicated that 
the general business situation throughout the 
country was steadily improving. The price of 
merchandise is upon a firmer basis, and mer- 
chants express the opinion that they will not be 
obliged to conduct their business on a falling 
market, as was the case last year. 

“Crop prospects throughout the West are very 
encouraging, and cool weather, followed by 
abundant rains, together with warm, growing 
weather, has brought everything rapidly for- 
ward. The farmers are receiving better prices 
for their cattle, and if the price of corn and 
wheatcan be maintained, the merchants look 
for a very prosperous condition of affairs 
throughout the West thie fall. I was agreeably 
surprised to find that there was much less talk 
on the silver question throughout the West,and 
I come back feeling very much encouraged as 
to the general business outlook.” 


RATE OF INTEREST IN BUFFALO—The question 
of the rate of interest on deposits in Buffalo has 
again come to the front with a strong argument 
for reduction to 3 percent. But the action of 
one bank unfortunately does not settle the ques- 
tion. The movcof the Bank of Buffalo reducing 
its rate to 3 per cent, is commendable. It does 
not, however, reduce the rate generally and 
permanently throughout the city. It is made a; 
a seasou when all the banks are more or less 
loth to receive interest deposits, because money 
in Buffalo from June to September is hard to 
loan. But there is no guaranty in the action of 
one bank that the rate will be permanently low- 
ered and the business men thus saved from the 
excessive charge for discounts which prevails in 
Buffalo, and is made necessary by the payment 
of 4 per cent. interest on deposits. Thereis but 
one remedy, and that is by united action on the 
part of the larger and stronger banks. 

The Commercial has repeatedly pointed out 
that if the five largest banks in Buffalo and the 
two trust companies would unite in an agree- 
ment to reduce, all the other banks would join 
them, the reduction would be permanent, and 
the deposits of the discount banks would practi- 
cally not be disturbed. 


THE BANKING LAW JOURNAL. 


The fact is that these five banks hold over 
millions of the entire 30 millions on deposit 
the discount banks; that is more than one-! 
of all the deposits, as shown by the follow 
figures from the Jast published reports: 


The Marine Bank......... 

The Manufacturers’ & Traders’ B’k.. 
The Bank of Buffalo 

The German Bank 

The City Bank 


$3,829,04 
3,792, ' 
3,042,443 
2,811,422 
1,936.776 


ooo coe GES ,412,966 


The five banks in question are manned by 
some of the oldest bank officers here, and it is 
natural to look to them to initiate any move for 
the general good. For the other banks to pro- 
ceed without these larger barks would be use- 
less, but they would gladly follow them. 

The prime responsibility, then, rests upon the 
officers of the banks mentioned. We understand 
that each one individually approves of the re- 
duction. Why cannot some action be arrived 
at?— Buffalo Commercial, June 4. 


It is reported that some of the Boston banks 
have reduced their rate of interest on deposits 
from 2 to 1% per cent, and that a movement is 
under way for a uniform reduction to the lower 
rate. Doubt is expressed, however, of the 
probability of such action being general as com- 
petition for deposits is keen and the prospect is 
that at no distant day rates will be higher and 
deposit accounts return a profit. 


Manager (to new clerk, who has just entered 
with a look of great complacency on his coun- 
tenance)—Well, you caught the post with those 
two letters? 

New clerk—Yes, sir; just managed it; but you 
made a funny mistake. You put the two pence 
half-penny on the London letter, and the penny 
stamp on the foreign one. 

Manager—Dear me! very stupid. 
you do? 

New clerk—Oh, [ made it all right, sir! I only 
noticed it just before I put them in the box; but 
there was still a minute to spare, so I slipped 
into the postoffice and altered the addresses.— 
London Answers. 


What did 


ILLINGIs BANK Loan I].Aw—Among the bills 
that passed the Fortieth General Assembly 
without attracting attention in the process was 
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one increasing the liability of bank directors. 
Of course, it applies only to directors in a bank 
organized under the state law. 

Under the new law directors are liable for 
damage suffered by depositors upon loans in 
excess Of Io per cent. of the capital stock of the 
bank. It is provided, however, that in case of 
such !oans the bank may recover the loss from 
the borrower. In other words, the borrower 
who gets aloan amounting to over Io per cent, 
of the bank’s capital stock gives a sort of statu- 
tory lien upon all his property as a guaranty to 
the bank against loss. 

This latter feature is not likely to prove im- 
portant. If the borrower has assets that can be 
got hold of, in case he fails to meet his note 
when due, the bank would be likely to get hold 
of them without this legislation. The practical 
point of importance is the check upon loaning 
more than 10 per cent. Under this law—for 
the Governor wil! undoubtedly sign it—it is 
safe to say that the board of directors in every 
state bank in Illinois will put a veto upon the 
president and the cashier loaning to any person 
asum in excess of Io per cent. of the capital of 
the bank without the approvai of the directors. 
That of itself will be a wholesome check upon 
over accommodation of pet customers. The 
board would not be likely to make the excess 
loan unless the security were more than usually 
good. 

It was thought at the time the law was passed 
that making it a penitentiary offense for a bank- 
er to take deposits after his bank was insolvent 
would have the effect to protect depositors. 
Perhaps it has done some good, but not much. 
There is always an element of uncertainty 
where the dividing line should run in a case 
ofthat kind. It is really impossible for a bank 
to close its doors without the last run of depos- 
itors thinking this law has been violated, and 
that, too, however honestly the officers of the 
bank may have conducted its business and how- 
ever quickly the receiving window may have 
been shut down after it was known that failure 


was inevitable. In the case of this new legisla- 


tion there is no such element of uncertainty and 
of liability to injustice.—Chicago Inter Ocean. 


Ata meeting of the Chicago Clearing House 
held May 28th, the bankers decided upon a re- 
duction of the rate of interest on bank balances 
from 2 to 1% per cent. to take effect June 1st. 
But two banks dissented, and these will main- 
tain the old rate. 
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The Kent County and the Grand Rapids Sav- 
ings Bank of Grand Rapids, Michigan, have no- 
tified their depositors that after July 1, the 
interest paid on savings deposits will be 3 
percent. per annum. Heretofore the rate of 
interest on deposits or certificates left six 
months has been 4 per cent, in all the Grand 
Rapids banks, At the last meeting of the Clear- 
ing House an effort was made for a uniform re- 
duction to 3 per cent. but one of the banks 
objected unless all the banks would enter into 
bonds in the sum of $1,000 for the faithful carry- 
ing out of the arrangement. The proposition, 
therefore, fell through. 


The National German-American Bank of St. 
Paul, Minn., had two receiving tellers who 
worked in the same cage, Gustav Zenzins and 
Charles R. Zachan. On Saturday morning, 
May 29th, Zenzins went into the vault and 
brought out some money in packages of $500, 
amounting to $13,000, laying it on a shelf in his 
cage preparatory to handing it to the paying 
teller. Zachan was there at work and Zenzins 
was called away for seven or eight minutes. 

Returning, he asked Zachan with great sur- 
prise where the money was, the latter answer- 
ing that he had not seen it. 

It was before the hour for opening the bank, 
and nobody except men who worked in the bank 
were about, nobody but Zenzins 
and Zachan had access to the cage. 

The money had completely disappeared. Who 
took it and where was it?) The above was Zen- 
zins’ statement. Zachan, on his part, while ad- 
mitting he was in the cage, denied having seen 
the money. He was, however, arrested on sus- 
picion,and the mystery thus created was cleared 
up on the 3d of June by the confession of George 
H. Jackson, traveling agent fora silk company, 
and the roommate of Zachan. It seems that 
Zachan gathered up the bundle of money with a 
lot of sacks which had been used for the storing 
of silver and carried the latter into a stationery 
room, in the basement, handing the money to 
Jackson as he passed the outer door of the bank. 
Jackson and Zachan had put a check in the 
clearing house on Saturday for $6,000 payable 
at the First National Bank on Monday. Short- 
ly before noon on Monday, Jackson appeared at 
the First National and paid the check in loose 
bills, over 500 of them being in new silver cer- 
tificates. It was learned that Jackson was 
Zachan’s roommate. From that point the trac- 
ing of the money was easy. When Jackson saw 


Moreover, 
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-he jig was up, he gave away everything. The 
remainder of the money, $7,600, was found in 
the barn of Zachan’s father on Martin street. 


The State Banking Board has taken posses- 
sion of the Merchants’ Bank of Lincoln. The 
bank, according to last statement on March 27, 
had liabilities $106,705, with assets to balance. 
At that time there were deposits amounting to 
$44,000 The total deposits at the time of clos- 
ing were about $36,000. 


The banks of Omaha and Council Bluffs re- 
ceived a number of very cleverly forged checks 
in the early days of June which had been cashed 
by Kansas City merchants. Three of them were 
for $100 each and several others were for sums 
ranging trom $50 to $80. All of them purported 
to be signed by the firm of Camp Bros. of Coun- 
cil Bluffs, and were indorsed with the names of 
Mrs. W. Withers, Mrs. H. B. Sanborn, and 
other ladies of prominent Kansas City families. 

These indorsements secured the cash from 
the merchants of that city. The Emery Bird 
Thayer Dry Goods Company, the Doggett Dry 
Goods Company, and several other firms of 
Kansas City were swindled. They did not dis- 
cover the fraud until notified by the Camps 
through the Citizens’ Bank of Council Bluffs. 
The fraud is believed to have been practiced 
very extensively. 

The supreme court of Ohio on June 3d de- 
clared the law unconstitutional which last win- 
ter adopted the Torrens’ system of recording 
land titles. The law is similar to that of Il- 


linois. 


Examination of the books of the National 
Bank of Columbus, incident to the defalcation 
C. H. Damsel, head bookkeeper, has been con- 
cluded, and the shortage is shown not to exceed 
$25,000 for which the directors state the institu- 
is indemnified in more than twice that 
No One was connected with Damsel in 
The latter is thought to be in South 


tion 
amount, 
the steal. 
Africa. 


The annual convention of the Ohio Bankers’ 
Association will be held at Toledo, September 
15th and 16th. 


The banks of Youngstown and neighboring 
towns have agreed to reduce the rate of interest 
paid on deposits to 3 per cent. per annum after 
July Ist, 
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Mr. Neville-Rolfe, British consul at Naples, 
gives an interesting account of the past h story 
and present position of the Bank of Naples, 
which is, he says, the oldest bank in existence, 
for the Monte Vecchio of Venice and the Hanco 
San Giorgio at Genoa, both founded in the 12th 
century, have ceased to exist, as has also the 
Bank of Barcelona, founded in the 14th century, 
The Bank of Naples was founded in 1539, and 
is a state bank, with a considerable capital to 
which no one lays any claim; in other words, it 
is a joint stock bank but with no shareholders, 
When Charles V. went to take possession of the 
kingdom his new subjects desired to receive 
him with becoming magnificence, and, there- 
fore, contracted vast loans with the Jews against 
valuable pledges, and to get rid of the difficulty 
his majesty banished the Jews from the king- 
dom. The Jews managed before their depart- 
ure, to sell the pledges.to two Neapolitans at 
very easy prices; the new holders offered them 
to the original owners at a small profit, and 
they also offered further loans without interest 


on the old security. Some philanthropists 
stepped in and gave considerable gifts to the 
new enterprise, provided loans without interest 
were made. In 1573 the bank was established 
on these lines, and was, in fact, a charitable 
pawnbroker. But by degrees its scope was en. 
larged into that of a bank doing ordinary com- 
mercial business. In 1634 it had an income 
from government securities of £7,800 sterling, 
besides the capital necessary for carrying on 
business. 

In 1685, in a commercial crisis, the govern- 
ment forced it to lend £11,900 for two or three 
years certain without interest. The result was 
a loss to the bank, and ina few years it was de- 
clared to be £56,000 in debt. In 1691, it had 
recovered its position, but a series of frauds and 
losses amounting to nearly £100,000 crippled it 
again. In December last, Signor Luzzatti 
proved to the chamber that the bank had recent- 
ly lost £3,600,000, fora great part of which the 
branches at Genoa, Bologna and Milan are re- 
sponsible. Nothing short of state interference 
can now save the bank, and Signor Luzzatti was 
anxious to incorporate it into a national bank 
of Italy on the lines of the banks of France and 
England. This, however, met with very strong 
opposition in the Neapolitan provinces. It is 
proposed to issue government paper to the am- 
ount of 45,000,000 francs, which represents the 
bullion in the hands of the bank, and from the 
interest accruing to form a sinking fund to place 
the institution on a sound financial basis. The 
interest is fixed at 3% percent. net, instead of 
the normal rate of 44; the holder of the paper 
will thus lose 3¢ per cent. in exchange for his 
government security, and the government will 
lose the same amount. But both parties would 
lose a great deal more were the Bank of Naples 
to stop payment.—London Times. 





